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Introduction

It is well-established that extreme confor-
mation in dogs is a serious animal welfare 
issue.4 Extreme physical features – such as 
short-muzzles, no tail or shortened legs– in-
hibit functional behaviours and place dogs 
with such features at a much higher risk of 
suffering poor health and welfare than those 
with a phenotype closer to their natural ca-
nine ancestors.5 In 2020 the Norwegian So-
ciety for the Protection of Animals (NSPA) 
brought a civil action against the Norwegian 
Kennel Club (NKK), two breed clubs (the Cav-
alier King Charles Spaniel Club and the Bull-
dog Club) and six breeders, to test whether 
continued breeding of Cavalier King Charles 
Spaniels (Cavaliers) and English Bulldogs 
(Bulldogs) in Norway was unlawful under Nor-
wegian animal welfare legislation. These two 
breeds have a high risk of serious health is-
sues related to their conformation. In 2023, 
the Norwegian Supreme Court delivered its 
judgment prohibiting any further breeding of 
Cavaliers in Norway but allowing breeding of 
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Bulldogs within certain parameters.6  

The case highlights a growing interest in using 
legal mechanisms to address the problem of 
extreme conformation in dogs.7 The courts’ in-
terpretation of the Norwegian Animal Welfare 
Act 2009 provides valuable points of reflection 
for other jurisdictions who are looking to im-
prove the efficacy of their laws or to introduce 
legislation to address this issue. In the UK, 
whilst some legislation regulating dog breed-
ing exists, it lacks the scope and clarity need-
ed to ensure proper protection for dogs and 
their offspring,8 with key stakeholders united 
in recognising the need for reform.9 This com-
mentary considers some key features of the 
judgment of the Norwegian Supreme Court 
that have particular significance for the devel-
opment of UK law and policy.

Background

The NSPA argued that human selective 
breeding had altered the typical genomes of 
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To breed, or not to breed, that is the 
question: The Supreme Court of Norway 
rules on breeding dogs with extreme 
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these breeds at a Norwegian population level 
in such a way as to compromise their welfare. 
This, they argued, was contrary to s.25 Animal 
Welfare Act 200910 and any future breeding 
of dogs of these breeds should therefore be 
prohibited.11 Section 25 (as amended) states 
that: 

“Section 25. Breeding

Persons who keep animals, breeders, 
breeding organisations and breed clubs 
shall through breeding promote character-
istics which produce robust animals which 
function well and have good health. 

No breeding, including through methods of 
gene technology, shall be carried out which:
alters genes in such a way that they influ-
ence the physical or mental functions of an-
imals negatively, or pass on such genes,
reduces the ability of animals to engage in 
natural behaviour, or 
raises general ethical concerns.

Animals with genes as cited in the second 
paragraph shall not be used for further 
breeding.

The King may issue regulations on breed-
ing in accordance with the principles in this 
section, including on breeding activity with-
in breeding organisations and breed clubs.”

At first instance, the Oslo District Court in 2022 
found in favour of the NSPA.12 The court agreed 
that any future breeding of both Cavaliers and 
Bulldogs was unlawful due to the high predis-
position of these breeds to significant health 
issues. In the case of the Cavalier, particular 
attention was given to Chiari-like malforma-
tion and Syringomyelia, incurable and painful 
disorders resulting from the brain cavity of the 
skull being too small for the brain and often 
requiring long-term pain medication, surgery 
and even euthanasia13 In the Bulldog, the fo-

10	  Animal Welfare Act 2009, s.25(2)
11	  Ibid s.25(3)
12	  Case no. 20-169475TVI-TOSL/04 (23.1.22) (Oslo 
District Court) Available at: <https://www.nkk.no/getfile.
php/132461749-1643631871/Dokumenter/2020%20Ste-
vning/Dom%20i%20sivil%20sak%20-%20Dyrebeskyttels-
en-NKK.pdf> Accessed 14 March 2024. An English translation 
prepared by the NKK is on file with the authors. 
13	  Ibid 30-36

cus was brachycephalic obstructive airway 
syndrome (BOAS), which results in the re-
duced passage of air through the upper air-
ways, but consideration was also given to dif-
ficulties of  reproducing naturally.14 No further 
breeding of either breed was permitted, even 
for the purpose of addressing the problemat-
ic traits. The NKK appealed against this ruling 
to the Court of Appeal who in turn upheld the 
breeding ban for Cavaliers but overturned the 
District Court’s ban on breeding Bulldogs.15 
Both parties then submitted appeals to the 
Supreme Court against the Court of Appeal’s 
ruling; the NKK appealed the decision to up-
hold the Cavalier breeding ban and the NSPA 
appealed against the decision not to imple-
ment a ban on breeding Bulldogs.   

The judgment of the Norwegian Supreme 
Court

By a majority, the Supreme Court upheld 
the decision of the lower courts that future 
breeding of Cavaliers should be banned 
due to the high prevalence of health issues 
within the breed. Furthermore, the Supreme 
Court considered that there was no reason-
able prospect of developing any framework 
for breeding that could allow for significant 
health improvements in future generations 
of Cavaliers, within a reasonable timeframe.16 
However, the decision of the court does not 
provide an outright ban on all breeding from a 
Cavalier, meaning that a Cavalier may still be 
used in breeding provided the other parent is 
not also a Cavalier.17 

With respect to the Bulldog, the Supreme 
Court’s decision was also not unanimous. 
However, the majority felt that, whilst there 
were indisputable welfare issues with the 
breed, it was lawful to continue breeding 
Bulldogs provided this is done within a clear 
framework which ensures breeding minimis-
es the incidence of dogs suffering extreme 
BOAS.18 This framework includes carrying 

14	  Ibid 36-41
15	  Case no: 22-043798ASD-BORG01 (18.11.22) (Bor-
garting Court of Appeal) Available at: <https://www.nkk.no/
getfile.php/132709165-1673001813/Dokumenter/2020%20
Stevning/Dom%20i%20sivil%20sak%20BLR%20-%20Dyre-
beskyttelsen-NKK.pdf> Accessed 14 March 2024
16	  (n 3) [144] 
17	  Ibid [143]
18	  Ibid [174]
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out all health tests and screening as set out 
by new guidelines for the breed provided by 
the NKK.19 As regards BOAS, this requires that 
only Bulldogs receiving the lowest (i.e. least 
affected) grades (0 or 1) following a respiratory 
function test may be bred from. As detailed by 
the court, this Respiratory Function Grading 
Scheme20 (RFGS) rates dogs from 0 (clinical-
ly unaffected as defined by that test) to 3 (se-
verely clinically affected, with severe impact 
on respiratory function) following a ‘stress’ test 
involving a 3-minute walk/trot at 4mph.21 Any 
breeding of Bulldogs which is outside of this 
framework would be regarded as illegal. 

A minority of the Supreme Court disagreed 
with the reasoning on both Cavaliers and Bull-
dogs, arguing that s.25 was not intended to 
apply to long-established breeds of animals, 
only to newly created breeds, such as ‘cats 
without fur’.22 For the minority, as Cavaliers 
and Bulldogs were longstanding breeds, the 
19	  Ibid [163]
20	  Kennel Club, ‘Respiratory Function Grading 
Scheme’, Available at: <https://www.thekennelclub.org.uk/
rfgs> Accessed 10 March 2024.
21	  (n 3) [149-151]
22	  Ibid [197]

legislation did not operate to prohibit further 
breeding of dogs of both breeds, irrespective 
of harm.23 

Commentary

Prohibiting breeding at breed or population lev-
el

The headline feature of the judgment was 
the complete ban of any future breeding be-
tween pairs of Cavaliers in Norway. Judge 
Østensen Berglund, with whom Judge Heller-
slia and Judge Bull agreed, found the preva-
lence of the identified disorders to be so high 
in the population that the breed was beyond 
the point at which any framework for breed-
ing could provide redress.24 This is a welcome 
outcome given the expert evidence before 
the court of the improbability of reducing the 
serious conformation-related risks to dogs 
of this breed without outcrossing. Prohibition 
on breeding within certain breeds may fur-
ther alienate breeders and owners and bring 
problems of enforcement, potentially requir-
23	  Ibid [200-202]
24	  Ibid [144]
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ing supplementary restrictions such as a ban 
on ownership and the importation of relevant 
dog breeds, to avoid circumvention.25 It re-
mains, nevertheless, a useful option where 
there is sufficient evidence that this is the only 
way to improve dog welfare within a reason-
able timeframe. Hopefully, with careful mon-
itoring of the impact of the ban on Cavaliers, 
one potentially valuable outcome of this case 
for other jurisdictions is the opportunity to as-
sess the level of success of this type of inter-
vention.  

The breeding ban on Cavaliers and the restric-
tions on breeding Bulldogs were only possi-
ble because s.25 was found to be capable of 
applying to an entire breed. Rejecting the in-
terpretation of the legislation as applying only 
to individual dogs, the Supreme Court was 
unanimous in agreeing with the lower courts 
that the wording of s.25 indicated application 
at population level and nothing in the pre-
paratory material indicated otherwise.26 This is 
significant because welfare legislation is often 
understood as, by its very nature, operating 
primarily to protect individual animals rather 
than groups or classes of animals.27 Yet, where 
a population share characteristics which are 
likely to similarly impact upon the welfare of 
a substantial proportion of individuals, then 
taking a view that legal protections can oper-
ate at this broader level is likely to be much 
more effective than attempting to tackle the 
problem on an individual, case by case, ba-
sis. Interpreting the legislation as applying 
at a breed level may be particularly useful 
in the context of polygenic traits associated 
with extreme conformation where parent ani-
mals that may not yet have developed severe 
forms of conditions linked to their extreme 
conformation (eg BOAS) are likely to still go 
on to produce unhealthy offspring affected 
25	  See, e.g. ‘The Netherlands’ in: Eurogroup for Ani-
mals, ‘Extreme breeding in Europe – Mapping of legislation’ 
(Eurogroup for Animals, November, 2023) 12,15 <https://
www.eurogroupforanimals.org/files/eurogroupforani-
mals/2023-11/2023_11_30_Extreme%20breeding%20in%20
Europe%20-%20Mapping%20of%20legislation%20FINAL.pdf> 
Accessed on 14 March 2024
26	  (n3) [88] [92]
27	  (n. 9) 29. See also, M. Radford, Animal Welfare Law 
in Britain – Regulation and Responsibility (OUP, 2005)261, 
269; F. Lundmark and others, ‘One animal is no animal’ – the 
consequences of measuring animal welfare at herd level’ 
in D. Dumitras, I. Jitea and S. Aerts (eds), Know Your Food – 
Food Ethics and Innovation (Wageningen Academic Publish-
ers, 2015) 31 

with both the extreme conformation and the 
linked disorders.28 The judgment presents a 
provocation to other jurisdictions with similar 
legislation to consider whether application at 
population level is also a plausible interpre-
tation of their laws, presenting a much wider 
challenge to current breeding practices. 

Physical functions and natural behaviour

The Supreme Court interpretation of ‘influenc-
ing physical or mental functions negatively’ 
and ‘natural behaviour’ is instructive, as these 
represent crucial domains of welfare. A nega-
tive influence on physical or mental functions 
will be indicated by pain or abnormal discom-
fort, with a routine need for surgical or medical 
interventions indicating breeding that breach-
es this section.29 Despite apparently accepting 
the District Court’s view that ‘natural behav-
iour’ includes ‘stimulating activities, exercise 
and rest’,30 the Supreme Court substituted an 
approach which assessed the exercise toler-
ance of a Bulldog by reference to their his-
torical use in bullfighting and oxen hunting, 
with one which requires natural behaviour to 
be assessed at the present time, recognising 
that these dogs are now companion animals.31 
In our view, the latter approach is preferable, 
provided ‘natural’ is interpreted as requiring a 
comparison between the typical capacities of 
the breed and those of dogs with more mod-
erate conformation. Similarly, care must be 
taken to avoid deeming as ‘natural’ those be-
haviours that may accord with some modern 
humans’ desire for a sedentary companion, 
but which reflect poor innate health in those 
dogs.32 

The Supreme Court’s interpretation of the way 
these concepts applied to the facts in front 
them was relatively weak compared to that 
of the District Court. Like the District Court 
and the Court of Appeal, the Supreme Court 
agreed that the identified conditions suffered 
by Cavaliers negatively affect their physical 
and mental functions and their natural behav-

28	  (n3) [86-87]
29	  Ibid [112-113]
30	  (n9) 20, 54
31	  (n3) [116]
32	  R. Packer, ‘Flat-Faced Fandom: Why do people love 
brachycephalic dogs and keep coming back for more?’ in 
Packer and O’Neill (n 1)
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iour.33 As regards Bulldogs, the Supreme Court 
were clear that the presence of BOAS at RFGS 
grades 2 and 3 breached these provisions.34 
These are dogs who show moderate to severe 
stertor (respiratory noise) and inspiratory effort 
(effort to breathe in) after limited exercise, as 
well as dysponea (shortness of breath), with 
cyanosis (blue colouration from lack of ox-
ygen) and syncope (loss of consciousness) 
also present at grade 3.35 However, unlike the 
District Court, the Supreme Court found that 
neither BOAS grade 0 nor grade 1 had suffi-
cient negative impact on physical or mental 
function or natural behaviours to violate s.25, 
even when other impacts of BOAS, such as 
poor heat regulation, are considered.36 They 
did, however, acknowledge grade 1 as very 
close to being unlawful.37 

As regards birthing problems, the Supreme 
Court found the evidence that this was con-
formation-related to be unclear. When cou-
pled with the proposed breeding programme, 
the high proportion of caesarean sections 
was insufficient to substantiate a full breeding 
ban.38 Unfortunately, the Supreme Court felt 
unable to address the wider health problems 
to which the Bulldog is prone.39 The adversar-
ial legal process may be ill-suited to holistic 
assessment of the kind of complex issues rel-
evant to the case, but the failure to consider 
the myriad afflictions associated with the Bull-
dog conformation remains a major limitation 
of the judgment.

Managing risks and balancing interests

Central to the majority reasoning was the 
court’s view of acceptable risk, which the Su-
preme Court framed in a way that is (largely) 
to be welcomed, even though their applica-
tion was less robust than the District Court. 
Notably, the interpretation of s.25 is explicitly 
guided by the recognition that animals have 
intrinsic value, irrespective of their value to 
humans.40 This requires a high level of protec-
tion for animals against unnecessary stresses 

33	  (n 3) [144]
34	  Ibid [162]
35	  Ibid [151-152]; (n17)
36	  Ibid [161]
37	  Ibid
38	  Ibid [171-172]
39	  Ibid [171, 173]
40	  Animal Welfare Act 2009, s. 25(3) 

and strains, especially those caused by hu-
mans.41 There are, therefore, no grounds in 
the AWA 2009 for protecting human aesthetic 
preferences in breeding42  and the threshold 
at which risk of harm from breeding will vi-
olate s.25 is not high, at least for companion 
animals.43 If an hereditary condition breaches 
s.25 then further breeding within that breed 
is prohibited even if the objective is to im-
prove breed health, although dogs may still 
be used in breeding for the purpose of out-
crossing.44 Whether a breeding programme 
within the breed will be considered unlawful 
or not, turns on the estimated length of time 
it will take to reduce the incidence of affected 
dogs and the degree to which those afflictions 
breach the provisions of 25(2).45 Significantly, a 
breeding programme which takes many years 
was deemed not acceptable, hence a ban on 
further breeding of Cavaliers was required, 
since significant improvement could not be 
achieved in the short term.46

The level of protection and acceptable risk 
is also mediated through the precautionary 
principle, meaning that preventative action 
should be taken to protect animals from un-
necessary stresses and strains even where 
uncertainty exists about the degree of harm 
experienced.47 Where experts disagree, the 
precautionary principle enables a lower bur-
den of proof to be met when establishing 
that harm.48 The Supreme Court agreed with 
the lower courts that the evidence relating 
to Cavaliers was such that, at 15%, the risk of 
symptomatic CM was so high (coupled with 
the lack of plausible options for improvement) 
that a ban was required. Whereas the position 
with Bulldogs was not so clear, especially re-
garding the incidence of BOAS in the Bulldog 
population and the possibility of reducing this 
via a breeding programme. 

The District Court presented a much more 
robust assessment of the risk to welfare and 
placed the threshold of harm much lower than 
the Court of Appeal and Supreme Court. For 

41	  (n3) [77-81]
42	  Ibid [119]
43	  Ibid [113] [120]
44	  Ibid [143-144]
45	  Ibid [98]
46	  Ibid [144]
47	  Ibid [80-81]
48	  Ibid [121]
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the District Court, even RFGS grade 0 BOAS 
would still present an unjustifiably serious risk 
that offspring would suffer unacceptably.49 
Whilst on the one hand such a precautionary 
approach is laudable given the real poten-
tial for serious harm to dogs, on the other, a 
legal restriction on human liberty should be 
evidence-based and proportionate to the 
harm. Extending the prohibition on breeding 
too far may overly restrict the opportunities 
for breeders who prioritise health to return 
the breeds to better conformation and so un-
necessarily alienate breeders and consumers. 
Given some expert evidence that a breeding 
programme within the breed was potentially 
capable of reducing the incidence of severe 
BOAS,50 it was understandable that the Su-
preme Court felt that a more proportionate 
response to the risk was to closely regulate 
breeding, rather than to ban it entirely. 

The value of screening and the Respiratory 
Function Grading Scheme

All three courts placed significant weight on 
49	  (n9) 55
50	  (n3) [164]

disorder screening as a way of assessing both 
the risks posed to offspring and of the chanc-
es of improving breed health. Evidence that no 
screening tests were available for CM in Cav-
aliers, was highly relevant to the ban, whilst 
the existence of the RFGS was clearly central 
to the ruling allowing the continued breeding 
of Bulldogs. As regards BOAS in Bulldogs, the 
Supreme Court agreed with the Court of Ap-
peal that the RFGS can underpin a reduction 
of BOAS in the population if only dogs with 
the lowest (least affected’) scores are used in 
breeding. However, they noted, that BOAS is a 
complex, hereditary and progressive disease 
and that offspring of parents with low BOAS 
scores may themselves still score highly (i.e. 
poorly) on the RFGS.51 The Supreme Court ac-
knowledged the lack of clear evidence that a 
breeding programme would reduce the pro-
portion of dogs with BOAS grades 2 and 3 
from being born.52 They also felt a timeframe 
of 5-10 years was unacceptably long before 
significant improvement was seen.53 

51	  Ibid [115] [157]
52	  Ibid [164]
53	  Ibid
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Despite these reservations, the Supreme 
Court felt that allowing breeding of Bulldogs 
graded 0 or 1 presented a proportionate re-
sponse to the risks as presented. It was a 
borderline call whether breeding from dogs 
graded 1 was compatible with the legisla-
tion. On balance, the majority felt it was prob-
able that a reduction in the number of dogs 
most seriously affected by BOAS could still 
be achieved if grade 1 dogs continued to be 
used in breeding.54 In this, the Supreme Court 
approach is preferable to the Court of Appeal, 
as the latter were willing to permit one parent 
to be grade 2. 

However, whilst it is relatively unsurprising 
that the Supreme Court found breeding grade 
0 Bulldogs to be within the rules, the inclusion 
of grade 1 dogs is more difficult to accept, giv-
en the finding that these dogs demonstrate 
breathing obstruction audible with a stetho-
scope as result of walking for 3-minutes.55 It 
is notable that, having weighed the evidence 
before them, the Supreme Court appears to 
reject the view that grade 1 dogs can be de-
scribed as ‘clinically unaffected’, albeit still not 
finding that grade 1 reached the threshold to 
violate s.25.56 As such, we consider it unfortu-
nate that the Supreme Court permitted the 
ongoing use of grade 1 dogs in breeding, and 
prefer the finding of the District Court that, as 
these dogs demonstrate compromised res-
piratory function, they should not be included 
in future breeding programmes.57 Neverthe-
less, the Supreme Court stipulated that there 
must be monitoring of the success – or other-
wise - of the new NKK breeding programme 
for Bulldogs and there is an expectation by 
the court that results are to be seen within 5 
years. This will be too long for many dogs, but 
it is, at least, a step in the right direction. 

Given the Supreme Court was offered a plau-
sible way of improving the breed without 
outcrossing, it is understandable that they 
chose this approach. Yet, the value of testing 
for disorders associated with extreme con-
formation is highly contested. A test such as 
the RFGS is only focused on one disorder, ig-
noring the myriad others linked to brachyce-

54	  Ibid [165]
55	  Ibid [151]
56	  Ibid [161]
57	  (n 9) 55

phalic conformation which also significantly 
compromise welfare in these dogs. It is dis-
appointing that attention was so focused on 
whether tests and breeding programmes can 
bring down proportional grades 2 and 3, when 
grade 1 arguably still remains problematic for 
the welfare of dogs. It is also a shame that the 
Supreme Court seem to accept the goal as an 
unspecified reduction in grades 2 and 3, rather 
than clearer and more measurable objectives. 
Moreover, as the court heard, the Bulldog 
population may simply already be too com-
promised to improve the breed without out-
crossing.58 

Significance for UK law

Is a breed ban possible? 

So how is this relevant to UK law? Several 
commentators have noted that the case is in-
teresting for the UK because UK law is basi-
cally the same as that of Norway.59 The legal 
position is less straightforward than this sug-
gests but there are some similarities between 
s.25 of the Norwegian AWA 2009 and the rules 
governing licensed dog breeders in England 
and Scotland.  In England, Sch. 6, 6(5) of the 
Animal Welfare (Licensing of Activities Involv-
ing Animals) Regulations 2018 states that: ‘No 
dog may be kept for breeding if it can reason-
ably be expected, on the basis of its genotype, 
phenotype or state of health, that breeding 
from it could have a detrimental effect on its 
health or welfare or the health or welfare of its 
offspring.’ Licensed breeders are required to 
take ‘all reasonable steps’ only to breed from 
dogs that are in ‘good physical and genetic 
health’ and ‘fit for function.’ 60 The latter explic-
itly includes being able to ‘see, breathe nor-
mally’ and ‘to exercise freely’.61 Like s.25 of the 
Norwegian AWA 2009, this provision seeks 
to protect both adult dogs and their proge-
ny from harm resulting from extreme confor-
mation. It is notable however, that unlike the 
Norwegian legislation, the 2018 Regulations 

58	  (n 3) [157]
59	  J. Loeb, ‘Norway bans breeding of purebred Cav-
aliers’ (2023) 193 Veterinary Record 301; K. Clark, ‘Bullies, 
bluetongue and bills: 2023 in review’ (2023) 194 Veterinary 
Record 20
60	  DEFRA, ‘The Animal Welfare (Licensing of Activities 
Involving Animals) (England) Regulations 2018 - Guidance 
notes for conditions for breeding dogs’ (2018)
61	  Ibid. 
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is limited in coverage, applying only to those 
who breed dogs commercially.62

It is in respect of Sch. 6,6(5), and its equiva-
lent provision in Scotland,63 that the Supreme 
Court judgment is most interesting as an aid 
to interpreting the scope of UK law. Howev-
er, as discussed in more detail elsewhere,64 it 
is more difficult to see how Sch.6,6(5), and its 
Scottish counterpart, could be interpreted as 
applying to an entire breed. The application 
of the provision only to dogs held by licensed 
breeders, coupled with a lack of parliamentary 
intention to extend the reach of this provision 
to anything other than individual dogs, makes 
application at breed level unlikely. On this ba-
sis, a full prohibition on any further breeding of 
a particular breed is extremely unlikely under 
the 2018 Regulations, even if it was deemed 
desirable. However, it is arguable that Sch. 
6,6(5) could extend coverage beyond the in-
dividual dog in three ways. First, if a group of 
dogs share a particular trait that is established 
to breach the guidance, such as Bulldogs with 
a particular BOAS grading, then the 2018 Reg-
ulations may give rise to a de facto prohibi-
tion of breeding from any dog in that category. 
Secondly, even if Sch. 6,6(5) does not create 
an outright prohibition of breeding from any 
dogs in that category, it is almost certainly the 
case that the 2018 Regulations are capable of 
creating a presumption that licensed breed-
ers are not permitted to breed from certain 
categories of dog.65 Finally, the standard of 
care the breeder must meet in order to com-
ply with Sch. 6,6(5)  may be more stringent for 
certain breeds of dog.66

Reasonable expectation of harm

The Norway case is perhaps more helpful in in-
terpreting when there should be a ‘reasonable 
expectation of harm’ to the parent or offspring, 

62	  Animal Welfare (Licensing of Activities Involving 
Animals) Regulations (LAIAR) 2018, Sch. 1, Part 5; Animal 
Welfare (Licensing of Activities Involving Animals) (Scotland) 
Regulations 2021, Sch. 1, Part 4
63	   Animal Welfare (Licensing of Activities Involving 
Animals) (Scotland) Regulations 2021, Sch. 6, para. 8(5)
64	  (n 5) 57-58 
65	  The Animal Welfare (Licensing of Activities Involv-
ing Animals) (Scotland) Regulations 2021 Guidance for Local 
Authorities, (2021) 78; (n 5) 59
66	  The Animal Welfare (Licensing of Activities Involv-
ing Animals) (Scotland) Regulations 2021 Guidance for Local 
Authorities 77 

under Sch.6,6(5). In our view, the assessment 
of whether a dog can engage in normal ca-
nine functions, such as to ‘breathe normally’, 
should be treated as though it were the equiv-
alent of the word ‘naturally’ in the Norwegian 
legislation and the comparator should be a 
dog of species-average conformation, not an-
other member of the same breed or type ex-
hibiting an extreme conformation. We would 
also adopt the precautionary approach to the 
interpretation of when an expectation of harm 
is considered ‘reasonable’. On this basis, even 
a relatively low likelihood of harm occurring 
would still satisfy this requirement, given the 
potentially serious welfare impacts. We recog-
nise that there is no obligation to employ the 
precautionary principle in the interpretation 
of the relevant UK provisions, unlike Norwe-
gian law. Nevertheless, we would argue that a 
more risk-averse approach better reflects the 
nature of the interests being balanced here, 
between dog welfare and human aesthetic 
preference, and aligns with the welfare ob-
jectives of the provision. Ideally, both the 2018 
Regulations and the Animal Welfare Act 2006 
would explicitly recognise dogs’ intrinsic val-
ue and prioritise their interests in experiencing 
good innate health over humans’ interests in 
their looks. 

Reforming the AWA 2006

It may be assumed that the Animal Welfare 
Act 2006, which covers England and Wales, 
would provide similar protection to that found 
in the Norwegian AWA 2009.  The former 
has two sections of relevance. The first of 
these makes it an offence to cause ‘unnec-
essary suffering’ to an animal67 and the sec-
ond makes it an offence not to take reasona-
ble steps to meet the needs of an animal for 
which a person is responsible. The latter in-
cludes protection from ‘pain, suffering, injury 
and disease’ and ensuring freedom to express 
‘normal behaviours’.68 Similar provisions exist 
in the equivalent Acts of Scotland and North-
ern Ireland.69 These may well protect some 
adult dogs with extreme conformation from 
being used in breeding. However, it is unclear 

67	  Animal Welfare Act 2006 (AWA 2006), s.4 
68	  Ibid s. 9 
69	  Animal Health and Welfare (Scotland) Act 2006, ss. 
19 and 24; Animal Welfare Act (Northern Ireland) 2011, ss. 4 
and 6 
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at best whether these protections extend to 
offspring,70 given the explicit exclusion of an-
imals in their foetal or embryonic form from 
the scope of the Act.71 In this respect, the 
AWA 2006 differs markedly from its Norwe-
gian counterpart. The judgment highlights the 
need for reform of the AWA 2006 to explicitly 
protect offspring from harmful breeding prac-
tices, whilst also drawing attention to some 
key considerations in shaping those new pro-
visions. 

Primarily, the Norway case shows the value 
of having a law regulating breeding for ex-
treme conformation that clearly protects off-
spring, irrespective of whether they are bred 
in a commercial capacity or not. It also indi-
cates the benefits of a rule that can clearly 
apply at population level. We may not wish to 
ban entire breeds but the flexibility to regulate 
breeding from a population – or group wid-
er than the individual - that shares problem-
atic traits is clearly valuable from a welfare 
perspective when evidence indicates that no 
other options are available. It is notable that 
s.25 extends the obligations in the Norwegian 
Act to all breeders and breed organisations 
(interpreted as all those involved in breeding) 
and places them under a positive duty to en-
sure robust and healthy animals, not simply 
a negative duty to avoid harmful breeding – 
we need similar on both counts. Finally, the 
case suggests that legislation that covers all 
breeding issues in all animals is potentially 
problematic as the courts must be aware of 
the impact on breeders of farmed and captive 
wild animals, for example, and may be inclined 
to be overly cautious in their interpretation of 
relevant provisions. More effective protection 
for dogs may be achieved, therefore, if reform 
is restricted to companion animals - or even 
simply dogs - at least in the beginning. 

The RFGS as part of best-practice 

The Supreme Court judgment highlights the 
potential significance of the RFGS in interpret-
ing the scope of UK law. Any proposed use 
of the RFGS, or other disorder screening, to 
assess whether a breeder is complying with 
their licence conditions under Sch.6,6(5)72 or 
70	  (n 5) 57-58
71	  AWA 2006, s. 1(2) 
72	  Outside of any obligations to comply with testing 

meeting ‘best practice’ under the AWA 2006, 
should be treated carefully. Moreover, the de-
cision of the Supreme Court suggests that the 
current Royal Kennel Club (RKC) guidance on 
the RFGS in the UK should be amended to 
make clear that no dog graded 2 or 3 should 
be bred from. Indeed, there is an argument 
that the RKC should consider going further 
and discourage breeding from dogs graded 
anything other than 0. Whilst the Supreme 
Court stopped short of banning future breed-
ing from dogs with grade 1 scores, the ma-
jority clearly remained concerned that grade 
1 dogs are affected by BOAS and pose a risk 
to any offspring.  Given the potential welfare 
impacts of reduced respiratory capacity on 
a pregnant bitch and the risk posed to off-
spring, it is arguable that breeding dogs with 
BOAS results above grade 0 could amount to 
a breach of the AWA 2006 and/or of the 2018 
Regulations. 

Conclusion

It is extremely difficult to read the  Supreme 
Court judgment without feeling relief that fu-
ture generations of Cavaliers in Norway will 
have reduced risks of unnecessary suffering, 
and concern that the same cannot current-
ly be said for  Bulldogs. We remain sceptical 
regarding the success of the proposed NKK 
breeding programme, given the complexity 
of the genetics underpinning extreme con-
formation and the limited gene pool of these 
breeds, unless outcrossing is incorporated. 
However, the outcomes of both the ban on 
breeding Cavaliers and the requirement of 
monitoring for Bulldogs will provide helpful 
evidence to inform other jurisdictions’ ap-
proaches. 

Moreover, this case is highly valuable in rais-
ing public awareness of the welfare implica-
tions of extreme conformation and in driving 
breed organisations to take appropriate ac-
tion for those breeds commonly afflicted with 
extreme conformation. Anything that helps 
reverse the normalisation of extreme confor-
mation and reminds us that our preference 
for aesthetics should not take priority over an 

to meet the higher standards: DEFRA, ‘The Animal Welfare 
(Licensing of Activities Involving Animals) (England) Regula-
tions 2018 - Guidance notes for conditions for breeding dogs 
(updated 2023)’
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animals’ innate health should be applauded. 
One of the major problems for dogs is their 
status – social and legal – as a commodity. As 
an object of fashion, dogs can be – and com-
monly are - adapted to our preferences. As a 
legal ‘thing’, they lack the requisite person-
hood to enable protection of their own rights 
and interests. This case can help inform the 
much-needed development of welfare laws 
to protect dogs from the harm of extreme 
conformation. Perhaps it also makes some 
contribution to reframing dogs as appropriate 
subjects of legal concern in their own right, 
whose species-specific experiences and 
preferences matter.  The characterisation of 
this kind of harm by the District Court as anal-
ogous to child abuse,73 may raise some eye-
brows, but may also reflect the beginnings of 
a shift in the legal status of – at least some – 
companion animals. 

73	  (n 9) 50
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