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EDITOR’S NOTE

Hello readers, it is a pleasure to start this edi-
tion of the journal by introducing myself as the 
newly appointed Contributing Editor of the 
UK Journal of Animal Law. My name is Carley 
Lightfoot, and I am thrilled to be a part of this 
fantastic journal. Before we delve into the ex-
citing content of this edition, allow me to share 
a bit about my background and passion for an-
imal law. 

I am a Lecturer in Law at Birmingham City Uni-
versity nearing the completion of my PhD. My 
research delves into the area of animal experi-
mentation laws in the UK, analysing the effec-
tiveness of this legislation with the aim of trying 
to find practical solutions for its shortcomings 
in pursuit of the betterment of the welfare of 
research animals.

As a lifelong animal lover, I have long had an 
interest in animal law. Sadly, my undergradu-
ate studies did not offer an animal law module 
and it was only during my Master’s degree that 
I was finally able to explore this area, choos-
ing to write my dissertation on the Dangerous 
Dogs Act 1991. This was a bit of an odd mix, as 
I was actually studying an International Busi-
ness Law LLM at the time, but I quickly realised 
that simply writing a dissertation would not be 
enough and so I decided to devote my career 
to specialising in this area.

As your new Contributing Editor, I am dedicat-
ed to upholding the high standards of A-LAW. 
I made the decision to specialise in animal 
law because I wanted to contribute another 
much-needed voice advocating for animal in-
terests, and I am committed to lending my ex-
pertise and passion to their cause. Your contin-
ued support, engagement, and contributions 
are vital in ensuring the journal remains a vi-
brant and thought-provoking platform for ani-
mal law scholarship. Together, we can make a 
lasting impact and further the cause of animal 
protection.

Carley Lightfoot

Contributing Editor
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Abstract

This article examines laws relating to animal 
cruelty in Europe in the context of evidence of 
new approaches in eastern Europe. These are 
contrasted with existing provision in other juris-
dictions including the European Union. Different 
definitions of animal cruelty are examined con-
sidering the increasing influence of legislation 
framed to provide care based on animal sen-
tience. We examine how this draws legislators 
into areas of psychological as well as physical 
abuse. Positive developments are contrasted 
with areas of provision that are significantly in 
need of reform such as fur-farming. We sug-
gest that although there is evidence of progress 
in relation to protecting animals from cruelty 
across Europe, there remains much to be done 
to improve the clarity and consistency of laws 
aimed at preventing poor animal treatment, en-
hanced investigative provision and appropriate 
sentencing powers. We argue that there is much 
to be gained from working alongside environ-
mentalists, highlighting areas of good practice 
to campaigners and focussing campaigns on 
proper investigation and sentencing, as well as 
introducing new legislation.

Keywords

Animal cruelty, animal sentience, sentencing, 
punishment for cruelty, animal welfare

Introduction

This article examines some of the steps that 

have been taken in various countries in Europe1 
in relation to animal cruelty. It considers the var-
ious legal frameworks, drawing on examples 
from some specific countries and the European 
Union. In recent years, Europe has seen a signif-
icant increase in national and international leg-
islation aimed at preventing acts of cruelty and 
improving the welfare of animals.2 Defining ani-
mal cruelty is complex as the line between pro-
tecting ‘welfare’ and protecting against ‘cruelty’ 
is often very thin. However, this article focusses 
on the development of the law relating to cru-
elty in European countries, whilst recognising 
that this is a narrow term intrinsically connected 
to the wider goal of animal welfare and the two 
may sometimes overlap.

Animal cruelty laws tend to focus on neglect3 or 
intentional cruelty,4 but what is deemed ‘cruel’ 
depends on the type of animal and where the 
cruelty takes place. The issue is whether legal 
provision and their enforcement in the countries 
of Europe has adequately advanced the over-
all protection of animals against cruel practices. 
It also involves asking whether those laws have 
kept pace with debates around animal sentience 
and the philosophical issues this gives rise to. It 
concludes by highlighting areas of best practice 
and suggests areas for reform.

1  A good overview is provided by Laws Around the 
World (advocates-for-animals.com) 

2  See the Animal Protection Index at https://api.
worldanimalprotection.org/ for a full European summary. 
Also https://www.globalanimallaw.org/database/nation-
al/index.html for a worldwide summary; United Kingdom 
details are given at www.gov.uk/guidance/animal-wel-
fare#legislation 

3  For example, hoarding see www.peta.org.uk/
issues/animals-not-abuse/cruelty-to-animals/

4  Hussain, G (2021) Animal Cruelty: What you can 
do right now to prevent it. Available at Animal Cruelty: 
What Is Animal Cruelty and How to Recognize It (sen-
tientmedia.org) (Accessed 7May 2022)
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Anti-cruelty laws in Europe

The introduction of laws to protect animals is 
crucial in protection terms but in terms of satis-
fying moral claims for animals it has only gone 
so far.5 The UK has, traditionally, been regarded, 
rightly or wrongly, as a leader in animal welfare6 
and has a relatively long history of legislation 
covering offences of cruelty to animals, begin-
ning with ‘Martin’s Act’ in 1822.7 Most anti-cruelty 
provision is now covered in the Animal Welfare 
Act 2006, which defines several cruelty offenc-
es. Animal cruelty, which applies to all vertebrate 
animals, is defined in the Act including:

• Causing unnecessary suffering (section 4).
• Carrying out a non-exempted mutilation 

5  Kotzmann, J. and Pendergrast, N., 2019. Ani-
mal rights: time to start unpacking what rights and for 
whom. Mitchell Hamline L. Rev., 46, p.157, at p.196.

6  Wills, J., 2018. A nation of animal lovers? The 
case for a general animal killing offence in UK law. King’s 
Law Journal, 29(3), pp.407-436.

7  An Act to Prevent the Cruel and Improper Treat-
ment of Cattle, D (1822), 3 Geo 4, C70. 

(section 5).
• Docking the tail of a dog except where per-

mitted (sections 6(1) and 6(2).
• Administering a poison to an animal (section 

7); and
• Involvement in an animal fight (section 8).8

In addition, additional protection is given to spe-
cific animals in other legislation such as those 
that are commonly hunted in the United King-
dom. The Hunting Act (2004) makes it an offence 
to hunt any wild mammal with dogs, except 
within limited circumstances that are defined in 
the Act, and it is allowed only in limited circum-
stances.9 However, those that have followed the 

8  Smith, R. (2011) ‘Investigating financial aspects of 
dog-fighting in the UK’, Journal of Financial Crime, 18(4), 
pp. 336–346. doi: 10.1108/13590791111173687.
Greenberg, D (2021) ‘Animal welfare’. Available at: https://
uk.westlaw.com/Document/ID294ABF03F9211E-
2824AEFB7D8791C65/View/FullText.html (Accessed: 29 
January 2022).

9  Hunting Act 2004 c 37; Report of Committee of 
Inquiry into Hunting with Dogs in England &Wales 9th 
June 2000, The Burns report at https://assets.publishing.
service.gov.uk/government/uploads/system/uploads/
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passage of this legislation into practice since 
2004 will be aware of the continuing controversy 
caused by hunting. Evidence suggests that the 
hunting community continues to break the law 
as shown by the relatively high number of pros-
ecutions under the Act, and continued confron-
tations with anti-hunt protestors who have con-
cerns for the cruelty known to exist in hunting.10 
There is also legislation that has been passed 
in response to public campaigns. The Animal 
Welfare (Service Animals) Act 199911 means that 
those who attack or injure service animals can-
not claim self-defence. There are other areas of 
the human-animal relationship where acts that 
would be considered cruelty in normal circum-
stances are specifically exempt from prosecu-
tion such as animal experimentation and badger 
culling. 

Many European countries have laws protecting 
animals from cruelty, which prohibit mistreating 
animals, as well as a failure to act in case of an-
imal abuse. Denmark has legislation prohibiting 
specific forms of animal cruelty and creates a 
duty of care which covers failures to act as well 
as deliberate acts of abuse. It covers physical 
and psychological well-being, as does the law in 
Sweden which has similar provisions that cover 
both animals in captivity and wild animals. Aus-
tria’s Animal Welfare Act (2004) goes beyond EU 
requirements and covers all animals in relation 
to cruelty but there are exceptions in relation to 
wild animals that are hunted or fished and for 
non-stunning in religious slaughter. 

Switzerland appears to have gone further than 
most other countries in Europe: Article 4(2) of 
the Animal Welfare Act (2005) prohibits inflicting 
pain, suffering or harm on an animal, inducing 
anxiety in an animal or disregarding its dignity 
in any other way without justification. The mis-
handling, neglect or unnecessary overworking 
of animals is also prohibited. Article 26 of the 
Animal Welfare Act (2005) and the Animal Wel-
fare Ordinance (2020) give more detail on which 

attachment_data/file/265552/4763.pdf 

10  See, for example, Morris, S, 2022. ‘Wiltshire hunt 
supporters fined after admitting clashing with saboteurs’, 
The Guardian 6th April 2022. At https://www.theguardian.
com/uk-news/2022/apr/06/wiltshire-hunt-support-
ers-fined-after-admitting-clashing-with-saboteurs
Accessed 14th June 2022.

11  Animal Welfare (Service Animals) Act 1999 c 15.

specific conducts are prohibited. Strictly prohib-
ited acts include abandonment, neglect, besti-
ality, organising animal fights and the killing of 
animals in a manner involving agonising pain. 
The slaughter of animals without prior stunning 
is also prohibited. The legislation is wide reach-
ing in its scope and covers all vertebrates as well 
as cephalopods and decapods”.12 Switzerland is 
notable because the Act covers all animals and 
goes a step towards linking much more close-
ly both physical and psychological harm. This 
is not unique, but it does take the law closer to 
recognising more clearly the effect of psycho-
logical harm as a form of cruelty. 

It has often been the case in protecting animals 
that such harm has fallen under the banner of 
‘welfare’ and therefore not been treated as se-
riously as direct physical harm. An issue in the 
Swiss law is that draft animals and stray cats are 
not as well protected which leaves Switzerland 
with some underlying anomalies in coverage. 
The Swiss constitution provides for referenda to 
be held in certain circumstances such as con-
stitutional change or following successful cam-
paigns by initiative committees that are support-
ed by 100,000 signatures. In February 2022 the 
nation voted on banning animal experimenta-
tion which failed 20.9: 79.1% so maintaining the 
status quo on animal experiments, and the Ba-
sel Canton (area) was able to vote on whether 
non-human primates should have their rights 
enshrined in the Basel constitution which failed 
by 25.3: 74.7%.13

In most European countries coverage is much 
more conservative and restricted in nature. In 
Spain, for example, animal cruelty offences ex-
clude hunting and fishing, wildlife, bullfight-
ing shows and regulated sports-competitions, 
(which have their own regulatory regulations).14 
However, as of 5th January 2022, Spain has in-
troduced new protection for domestic animals 
are classified as ‘sentient beings’ instead of 
merely property as they were previously. This 
applies to all animals kept as pets so extends 
beyond mammalian companion animals to 
reptiles, birds and fish. To keep a pet, potential 
owners must undergo training in how to care for 

12  Switzerland | World Animal Protection

13  See https://www.swissinfo.ch/eng/ for details.

14  Law 32/2007 Article 14 Spain | World Animal 
Protection
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them.15  Whilst this is a welcome development 
and certainly places Spain amongst those coun-
tries considering animal welfare more seriously 
as a legislative issue, there is the anomaly of the 
lack of similar considerations being applied to 
other animals. More still needs to be done and 
Spanish animal welfare organisations are call-
ing for Spain to alter its position relating to, for 
example, the infamous bull-fighting cruelty ex-
emption, and their lack of protection for working 
animals generally. 

France provides protection against cruelty 
through animal welfare provisions in the Rural 
and Maritime Fishing Code, as Chapter IV is ded-
icated to animal protection. The French Ministry 
of Agriculture and Food’s website explains that 
animal abuse may be characterised by physical 
beatings and by situations of deprivation or ne-
glect, and that the law covers both. For instance, 
under Articles L-214 to L-217 of the Rural and 
Maritime Fishing Code, animal abuse includes 
depriving companion animals of food and wa-
ter, or failure to provide a suitable environment. 
However, the practice of force-feeding ducks 
and geese to produce foie gras is exempted 
from anti-cruelty legislation”.16 

France also has limited categories of animals 
that are covered so only those that are owned 
have protection from deliberate acts of cruelty 
and neglect.17 The Penal Code makes it an of-
fence to seriously physically abuse or sexually 
abuse, to commit an act of cruelty to, or to aban-
don a domesticated animal, or a tamed animal, 
or an animal held in captivity. There are exemp-
tions for bullfighting where an uninterrupted lo-
cal tradition can be invoked, and for cockfight-
ing in localities where an uninterrupted tradition 
can be established.18 This shows how extensive 
coverage of animal cruelty is often restricted in 
countries according to local custom, practice, 
and perceived human benefits. The fact that 
cruelty is defined differently in terms of these 
criteria  acts as a significant barrier to estab-
lishing a coherent set of international principles 

15  See https://rightcasa.com/new-animal-rights-
laws-introduced-for-pets-in-spain/

16  France | World Animal Protection

17  Under the Rural and Maritime Fishing Code and 
the Penal Code. France | World Animal Protection 

18  Article 521-1 France | World Animal Protection

regarding definitions and provisions to cover 
animal cruelty. This is illustrated by the French 
provision in that the law concerning deliberate 
and intentional cruelty does not apply to wild 
animals, although conservation measures are 
in place for mutilation, destruction, capture and 
poaching of endangered or protected species in 
the Environment Code and Ministerial Orders list 
protected species”.19 

In the east of Europe, in Russia, legislation pro-
vides that animals should be protected from 
abuse and prohibits various practices, namely: 
procedures that cause pain without the use of 
anaesthetic; organised animal fighting, and the 
feeding of live prey to predators (with an excep-
tion for the cultural and entertainment purposes). 
Article 11 of the Federal Law places enhanced 
responsibility on owners in cases of animal cru-
elty,20 and provides for penalties in some other 
cases when there is a failure to act. Article 245 of 
the Penal Code of the Russian Federation con-
tains a provision addressing cruelty to animals. 
Cruelty is not defined, but rather refers to two 
potential outcomes, namely injury or death of 
the animal, and such cases are addressed by 
law in observance of one of three cases, name-
ly: i) when cruelty is caused with malicious or 
mercenary motives; ii) with the use of sadistic 
methods or iii) in the presence of minors.21 How-
ever, despite these provisions, the World Animal 
Protection Index raises concerns about the cov-
erage of animal welfare in Russia, some of which 
could amount to cruelty in other jurisdictions. 
These include, for example, inadequate protec-
tion for animals raised in fur-farming, which also 
continues to raise concerns elsewhere, allowing 
excessive journeys for animals and its failure to 
deal with close confinement farm methods such 
as the use of battery cages for hens and farrow-
ing crates for pigs. Depending on how one de-
fines ‘cruelty’ the continuance of these practices, 
and similar such practices elsewhere in Europe, 
lay a challenge to the development of improved 
anti-cruelty provision across Europe.

In other areas of Europe, the situation seems to 
be worse in terms of direct regulation against 
cruelty to animals. In Romania, for example, the 

19  France | World Animal Protection

20  Article 11 of Federal Law No. 498-ФЗ Russia | 
World Animal Protection

21  Russia | World Animal Protection
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Law on the Protection of Animals (2014) provides 
basic protection to animals, but the legislation 
does not define which animals are covered 
leaving the legislation somewhat weak in ef-
fect. However, there is some specific protection 
for other species such as those used in circus-
es and draft animal, but concerns remain that 
Romania has made relatively little progress in 
relation to animal cruelty. Problems have been 
encountered in relation to stray animals, particu-
larly dogs which have been subject to very harsh 
treatment such as poisoning in mass culling.22

Although most countries have some anti-cru-
elty legislation, Belarus is a notable exception 
having no laws preventing animal cruelty, lead-
ing to issues with the slaughter of animals, cull-
ing of stray animals and the overall care of farm 
animals.23 It is highly likely that some of these 
practices would amount to cruelty under other 
jurisdictions. In Azerbaijan the brutal treatments 
of animals, which is defined as resulting in their 
death or severe injury, is prohibited by the Code 
of the Azerbaijan Republic on Administrative Vi-
olations (Article 129). At present, the application 
of this Code is limited since the term ‘animal’ is 
not defined. There is no indication given as to 
which animal species are concerned by Article 
129, or what are the authorities responsible for 
monitoring the treatment of animals. As a result, 
the ability to implement this law is severely re-
stricted”.24

As far as other countries in eastern Europe are 
concerned there is emerging anecdotal evi-
dence from some groups operating there that 
there may be a shift of attitudes underway 
which could result in tighter restrictions on an-
imal cruelty. Public support is important as it 
will drive legislative change and could lead to 
better chances of compliance with anti-cruelty 
law. This is supported by research which sug-
gests that consumer attitudes to animal cruelty 
are changing in these countries.25 This research 

22  https://api.worldanimalprotection.org/country/
romania 

23  Belarus | World Animal Protection

24  Azerbaijan | World Animal Protection

25  Tomasevic, I., Bahelka, I., Čítek, J., Čandek-Poto-
kar, M., Djekić, I., Getya, A., Guerrero, L., Ivanova, S., Kušec, 
G., Nakov, D. and Sołowiej, B., 2020. Attitudes and beliefs 
of eastern European consumers towards animal wel-
fare. Animals, 10(7), p.1220.

covering Bosnia Herzegovina, Bulgaria, Czech 
Republic, Croatia, North Macedonia, Hungary, 
Moldova, Poland, Romania, Serbia, Slovakia, Slo-
venia, and Ukraine, was conducted in relation to 
animals reared for food but it does reveal poten-
tially changing attitudes towards animal welfare. 
However, the research suggests that this is not 
consistent amongst all those countries surveyed 
and revealed significant differences in public at-
titudes towards such animals.

In Moldova, from July 2022 animal abuse will be 
included as a crime in the criminal code which 
means that it will become an imprisonable of-
fence rather than one attracting just a fine. Ani-
mal fighting will be outlawed. They have also in-
cluded the ‘Ukrainian’ addition to animal crimes 
committed in front of children being an aggra-
vating factor in sentencing.

In Ukraine, Law 2351 came into effect in Novem-
ber 2021,26 and introduced the second highest 
term of imprisonment in Europe. Animal cruelty 
cases committed in front of children will be an 
aggravating factor when considering sentenc-
ing.27 The impact of war in Ukraine and its ability 
to develop and implement law relating to ani-
mals are uncertain, but it is likely to have been 
significant in terms of the impact on animals as 
well as the plight of humans.  

In Hungary the law on animal cruelty has been 
improved. The penal code has been expanded 
to cover cases of damage to nature, animal cru-
elty, and the organization of illegal animal fight-
ing. Sentences have been increased to one to 
five years imprisonment and may be imposed 
for the offenses of cruelty to animals by using 
poison or baiting to kill more than one animal. 
The preparation of placing of poison or bait is 
also now punishable.28

Therefore, there appears to be hope for the fu-
ture in relation to developing animal cruelty laws 
in eastern Europe. However, there is still a long 
way to go before that provision allows for the 
protection found elsewhere to the west. Many 

26  Official portal of the Verkhovna Rada of Ukraine

27  Law 2351 Has Come Into Force - What Does This 
Mean For Ukraine Animal Welfare Moving Forward? | 
Naturewatch Foundation

28   Animal Welfare Laws Being Tightened in Hun-
gary - Hungary Today
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countries in the EU such as Switzerland, Germa-
ny, Luxembourg and Austria go beyond EU re-
quirements by incorporating reference to animal 
protection at a constitutional level. Others such 
as Norway, Belgium and Sweden have adopted 
higher standards of protection for livestock.29

It is useful to look at the case-study of fur-farm-
ing cruelty to gauge the development of Euro-
pean approaches to animal cruelty, particularly 
in eastern Europe. Fur-farmed animals – most 
often mink, but also including foxes and oth-
er species, are of particular interest to animal 
cruelty campaigners because they are wild 
animals. This makes them uniquely unsuited 
to farming in cages, despite industry claims to 
the contrary. Europe remains at the centre of 
fur farming because of its involvement in both 
production and the market for fur, although the 
full effects of Covid restrictions have yet to work 
through the system. Even relatively developed 
countries such as Denmark and the Netherlands 
have a recent history of fur farming although this 
may have been ended by Covid19. In Denmark 
concerns about covid infection being spread 
by mink led to mass culling’s and a temporary 
ban until 2023. Only a small number of farmers 
have expressed an interest to start up again if 
restrictions are lifted in 2023.30 But the order to 
close until 2023 at the very least, may have end-
ed fur-farming of Mink in Denmark. The Dutch 
government ordered the permanent closure of 
all mink farms in March 2021.31 Despite banning 
fur-farming in 2000, the United Kingdom re-
mains at the heart of the industry because of its 
connections with the fashion industry. Although 
the UK government consulted on a ban in 2021, 
it finally abandoned the Animals Abroad Bill in 
May 2022 which might have included a ban on 
the importation of fur.32

The fur industry is one of the great shaming 

29  Falaise, M., 2019. Legal Standards and Animal 
Welfare in European Countries. Animal Welfare: From 
Science to Law; Hild, S., Schweitzer, L., Eds.

30  https://www.theguardian.com/environ-
ment/2022/may/13/danish-farmers-turn-their-backs-
on-mink-after-covid-mutation-cull 

31  https://www.hsi.org/news-media/dutch-mink-
fur-farms-to-be-permanently-closed/

32  https://www.worldanimalprotection.org.uk/
news/qs-animals-abroad-bill#:~:text=The%20Ani-
mals%20Abroad%20Bill,of%20fur%20and%20foie%20gras 

spectacles of animal cruelty in Europe. Although 
it is classified officially as ‘farming’ there can be 
little doubt that it involves the most serious types 
of cruelty through psychological harm to wild 
species in the name of human vanity. It is un-
like other types of farming in that those species 
have not been bred for captivity and retain their 
wild attributes. The scientific case is very strong 
in showing the suffering caused to animals in fur 
farming.33 The scientific jury is no longer out on 
cruelty in fur-farming – it is firmly established.

In this context it is interesting to witness the 
fast-moving development of this area of animal 
cruelty.34 The campaign group Fur Free Alliance35 
monitors the apparent rush to ban fur-farming 
across Europe (dates of implementation of each 
ban may be later than these decision dates) in-
cluding recently, Bulgaria (June 2022), Ireland 
(March 2022) and Italy (December 2021). The 
list of European Countries banning fur-farming 
is growing and adding to those of Austria, Bel-
gium, Croatia, Czechia, Estonia, Germany, Lux-
embourg, the Netherlands, Norway, Serbia, 
Slovakia, Slovenia, Switzerland, and the United 
Kingdom.36 However, fur-farming seems to be 
persisting in some countries such as in Poland, 
Finland, Sweden, Latvia and Russia, although 
Covid 19 has imposed limits on mink farming. 
Even here there may be changes soon - Latvia 
is now proposing to ban fur farming by 2026.37

For some time since 2000, European fur pro-
duction was particularly resistant to ending in 
the Scandinavian countries mentioned above 
and in parts of eastern Europe. In 2021 it was 
reported that Denmark was seeking to move it 
fur production to pre-war Ukraine – probably 
to avoid the temporary ban on mink farming in 

33  https://www.furfreealliance.com/wp-content/
uploads/2015/11/Case-against-fur-farming.pdf 

34  Gorbach, R., 2021. Fur farming. Skin for skin?. Ani-
mal Ethics Review, 1(1), pp.45-52.

35  https://www.furfreealliance.com/ Accessed 
16th June 2022.

36  Additional Information, fur Free Europe at 
file:///C:/Users/lawsbroo/Downloads/Fur%20Free%20
Europe-%20additional%20info.pdf Accessed 16th June 
2022.

37  https://eng.lsm.lv/article/society/environment/
latvia-discusses-ban-on-fur-farming.a437279/#:~:tex-
t=There%20are%20currently%20five%20fur,greatly%20
to%20the%20Latvian%20economy 
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Denmark itself.38 However, the picture does ap-
pear to be changing with the number of Europe-
an countries, including those in Scandinavia and 
eastern Europe now looking to ban fur-farming. 
This is evidence that public sentiment against 
fur-farming is now resulting in anti-cruelty legis-
lation even in areas of eastern Europe that were 
most resistant in previous years. Taken as a ba-
rometer of concern for animal welfare across 
Europe, the case of the fur industry signals that 
the momentum against cruelty is moving in the 
right direction.

For the purposes of this article, we can provide 
only a brief snapshot of the law covering ani-
mal cruelty across the numerous jurisdictions 
of Europe. The specific situation with the Euro-
pean Union will be dealt with later. However, it 
is useful to summarise the law that has been 
covered so far. The ways in which animal cruelty 
is dealt with in Europe is at different stages of 
evolution in different countries. Implementation 
of effective control through legislation and en-

38  Gorbach, R., 2021. Fur farming. Skin for skin? Ani-
mal Ethics Review, 1(1), pp.45-52.

forcement is complicated by differing notions of 
what constitutes cruelty according to the history 
and traditions of the different nations. There is 
no over-arching definition which reaches across 
jurisdictional boundaries. There is evidence that 
most countries in Europe have at least begun to 
recognise that animal cruelty legislation is desir-
able this is a step forward, but it is also important 
to ensure that the law is also enforced as is ex-
amined in the next section. 

The need for effective enforcement – sentenc-
ing and punishment

The introduction of animal cruelty laws is an im-
portant step towards better treatment of animals. 
In many cases this is done through criminal law 
or codes and so for it to be effective there needs 
to be adequate sentencing and punishment for 
such offences. This is important not just for ani-
mals themselves, but this may also have signifi-
cant gains for society as well. For example, there 
has been concern about the link between cruel-
ty to animals and other violence against human 



8      UK Journal of Animal Law | Volume 7, Issue 1, May 2023

family members39 as well as a discussion about 
how cruelty to animals fits in with other issues 
of violence.40 This is not just a recent concern as 
philosophers have raised similar concerns over 
the centuries.41 

These concerns can have an impact at a legis-
lative level. As recently as December 2021 the 
Spanish Government updated the Spanish Civil 
Code to provide that animals will no longer be 
considered as ‘objects’, but sentient beings. This 
change was made in consideration of domestic 
violence against humans and pets which was 
arising in divorce cases and proving to be diffi-
cult for lawyers to raise. There was no provision 
relating to the sentience of animals in the Span-
ish Civil Code and the animals involved were be-
ing dealt with only as property even if there was 
evidence that they had been abused by one of 
the parties.42

The link between animal and domestic human 
violence is so well established that it has led to 
calls by, for example, the campaign group Peo-
ple for the Ethical Treatment of Animals (PETA), 
that it adds extra impetus to ensuring that abus-
ers of animals should be adequately prosecut-
ed and sentenced.43 This leaves the anomaly 
that the cause of reducing animal cruelty may 
be improved as a secondary concern to human 
cruelty and suffering. This will satisfy those who 
advocate that any gain is worthwhile and is also 
likely to be welcomed by those who advocate 
from a stronger animal rights or personhood 
perspective – even if they are not satisfied that 

39  Lockwood, R., and Hodge, G.R., 1986. The tan-
gled web of animal abuse: The links between cruelty to 
animals and human violence. Humane Society News, 
Summer, pp.10-15; The Link between Animal Abuse and 
Human Violence Edited by Andrew Linzey. Brighton and 
Portland: Sussex Academic Press, 2009. 346 pages. ISBN: 
978-1-84519-324-9.

40  Nurse, A. (2020) ‘Masculinities and Animal 
Harm’, Men and masculinities, 23(5), pp. 908–926. doi: 
10.1177/1097184X20965458.

41  Regan, Tom & Singer, Peter (eds.) (1989). Animal 
Rights and Human Obligations. Cambridge University 
Press. Available on PhilArchive: https://philarchive.org/
archive/REGARA

42  See: https://english.elpais.com/socie-
ty/2021-12-03/spain-approves-new-law-recognizing-an-
imals-as-sentient-beings.html

43  www.peta.org.uk/issues/animals-not-abuse/
cruelty-to-animals/

the route taken for this outcome recognises the 
inherent value of animal life. However, the use of 
the link between human and animal suffering as 
a way of seeking change in reporting practices 
has given rise to a useful consequence in rela-
tion to reducing overall animal cruelty, as well as 
benefitting humans. 

In terms of deterrence in many countries there 
has been pressure to increase the sentenc-
es given in cases of animal cruelty.44 In the UK 
the Animal Welfare (Sentencing) Act (2021), in-
creased the maximum sentence for specific of-
fences under the Animal Welfare Act 2006 Act 
from six months to five years in custody offend-
ers can also receive an unlimited fine. These 
are also now made either way offences, mean-
ing they can be heard in either in a Magistrates 
Court, or a Crown Court where sentencing pow-
ers are greater. There is consultation until Au-
gust 202245 to revise and update the sentencing 
guideline for animal cruelty.46 At present there 
are different guidelines for domestic and captive 
animals47 and wildlife offences.48 The changes 
to maximum penalties enable courts to take a 
firmer approach to cases such as dog fighting, 
abuse of puppies and kittens, illegally cropping 
a dog’s ears and gross neglect of farm animals.49 
However, this will not affect wildlife crimes.

In Ireland, punishment for the most serious cas-
es of cruelty is also five years.50 This is also the 
case in Poland where the Penal Code imposes 
fines, forfeiture of animals, bans on animal own-
ership, and sentences of imprisonment from 

44  The UK Centre for Animal Law (2019) Submission 
to the House of Commons Public Bill Committee on the 
Animal Welfare (Sentencing) Bill. Available at: https://on-
line.fliphtml5.com/pfupa/mzst/#p=2 (Accessed: 8 May 
2022)

45  For an interesting discussion about this see 
www.advocates-for-animals.com/post/will-new-sen-
tencing-guidelines-for-animal-welfare-offences-re-
sult-in-more-prison-sentences

46  Animal cruelty: Consultation – Sentencing (sen-
tencingcouncil.org.uk) ( Accessed 8 May 2022)

47  www.cps.gov.uk/legal-guidance/offences-in-
volving-domestic-and-captive-animals

48  www.cps.gov.uk/legal-guidance/wildlife-of-
fences

49  www.gov.uk/government/news/maximum-pris-
on-sentence-for-animal-cruelty-raised-to-five-years

50  Animal Health and Welfare Act, 2013
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3 months up to 3 years, or 5 years in cases of 
extreme cruelty51. However, the longest term 
of imprisonment is found in Greece which has 
recently increased maximum punishment to ten 
years for serious animal abuse with a minimum 
of one year.52 However, the definition of abuse is 
quite extreme in that this maximum applies to 
poisoning, hanging, burning and mutilating an-
imals.53 

Some Western European countries impose 
comparatively short terms of imprisonment. In 
the Netherlands54 enforcement of animal cruelty 
is punishable55 by fines or imprisonment of up to 
six months. Austria imposes a maximum of one 
year imprisonment for curtly offences,56 where-
as in Denmark this is increased for two years if it 
involves reckless or gross negligence.57 In Spain, 
mistreatment of any animal, with the exception of 
non-captive wild animals, is punishable by up to 
two years imprisonment,58 warnings and fines.59 
Animals can also be seized, offending estab-
lishments closed and activities stopped.60 Arti-
cle 337 of the Spanish Penal Code provides that 
those who cruelly mistreat pets and unjustifiably 
cause death or injuries causing serious physical 
impairment are liable to imprisonment sentenc-
es of between three months and one year. Ar-
ticle 632(2) provides that those who those who 
cruelly mistreat pets without amounting to an 
offence under Article 337 are liable to between 
20 and 60 days imprisonment or between 20 

51  www.advocates-for-animals.com/post/poland

52  Kokkinidis T, 2021. Greece introduces new reg-
ulations for pets, Stricter penalties for abuse. Available 
at: Greece Introduces New Regulations for Pets; Stricter 
Penalties for Abuse (greekreporter.com) (Accessed 16 
September 2021).

53  Animal Cruelty in Greece Now Punishable by Up 
to 10 Years in Prison (greekreporter.com) (6 nov 2020)

54  Animal welfare regulations | Animal welfare | 
Government.nl

55  Article 8.12(3) and 8.12(4) of the Netherlands’ Ani-
mals Act 2011 provide that infringement of the anti-cruel-
ty provisions of Article 2.1(1).

56  Article 222 of the Penal Code.

57  (Article 29). Denmark | World Animal Protection

58  The Penal Code (2015) Spain | World Animal Pro-
tection

59  Law 32/2007 Spain | World Animal Protection

60  Spain | World Animal Protection

and 30 days community service.61 France also 
has a sliding scale of offences relating to cruelty 
on domestic, tamed, and captive animals some 
of which are also unlikely to have a deterrence 
effect. However, the most serious cruelty issues, 
including abandonment of animals, can lead to 
two years imprisonment and/or a fine.62 Germa-
ny has a longer three-year maximum term of 
imprisonment for offences relating to cruel or 
long-lasting infliction of pain or suffering on ver-
tebrates.63 

Switzerland provides an interesting example 
as the law covers a wide definition of activities 
that can lead to imprisonment and the tariffs are 
higher than elsewhere.64  Anyone who wilfully 
mistreats or neglects an animal, unnecessarily 
overworks it or in any other way disregards its 
dignity is liable to a fine or imprisonment of up to 
three years. Anyone who does so through neg-
ligence is liable to a fine or imprisonment of up 
to 180 days. The Animal Welfare Act (2005) also 
imposes imprisonment or a fine for general mal-
treatment of animals.65 

Other sanctions imposed by various countries 
include removal of the animal from the owner 
and the person convicted of such an offence 
may be banned from keeping animals. This is 
the case in Austria,66 Denmark, Germany67, Po-
land68 and Switzerland.69 On the face of it this 
appears to be a progressive step for animal in 
moving them out of harm’s way. However, one 
should be mindful of the destination for these 
animals in terms of this being the in the best in-
terests of the animal. 

Another relatively unusual step is shown in Po-
land where fines gathered by the state used for 

61  Article 337 of the Penal Code Spain | World Ani-
mal Protection

62  (Article 521-1) France | World Animal Protection 

63  Article 17 of the Animal Protection Act (TierSchG) 
Germany | World Animal Protection

64  Article 26 of the Animal Welfare Act (2005).

65  Switzerland | World Animal Protection

66  Austria | World Animal Protection

67  (Articles 19 and 20).Germany | World Animal Pro-
tection

68  Poland | World Animal Protection

69  Switzerland | World Animal Protection
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the benefit of animal protection, for example, for 
the benefit of the Society for the Prevention of 
Cruelty to Animals in Poland70 under Article 35 
of the Polish Animal Protection Act 1998. This is 
quite progressive to see fines for animal cruelty 
being applied to related issues in animal pro-
tection. This example of good practice could 
be used elsewhere. However, for the penalties 
to be effective it is important that enforcement 
action is taken for example in Poland: “According 
to research conducted by two NGOs, over 70% 
of all animal cruelty cases are discontinued, and 
only 19% end up in court”.71 

In Russia the Penal Code of the Russian Feder-
ation (2012) imposes penalties for cruelty to an-
imals involving their death or injury which has 
occurred in connection with malicious or mer-
cenary motives, the use of sadistic methods or 
in the presence of minors. Offenders are poten-
tially subject to fines, compulsory or corrective 
labour and imprisonment, the tariffs for which 
are increased if those acts were committed by 
a group of persons or by an organised group.72 
Some countries have enforcement provisions, 
but they are likewise only for serious cruelty and 
attract only small fines. In Azerbaijan a fine is im-
posed for “causing brutal treatments to animals,” 
but the fine is very small.73 In Belarus, as men-
tioned previously, there is no anti-cruelty legis-
lation and, therefore, no corresponding mech-
anisms for enforcement or corrective justice by 
fines, imprisonment or otherwise.74

In terms of enforcement and sentencing reform, 
it is ethically and philosophically desirable that 
any animal cruelty law should apply to all ani-
mals and at the least those defined as sentient, 
it should cover both physical and psychological 
wellbeing and cover a failure to act as well as 
deliberate acts of abuse. This is ethically desira-
ble because it would ensure that humans have 
an incentive to live their lives according to moral 
standards. It is philosophically desirable as it ac-
cords with growing evidence of our fundamental 
knowledge about animal sentience and the im-
pact of cruelty on animals. But in terms of sanc-

70  Article 35 Poland | World Animal Protection

71  www.advocates-for-animals.com/post/poland

72  Russia | World Animal Protection

73  Azerbaijan | World Animal Protection

74  Belarus | World Animal Protection

tions there does need to be some thought about 
what sanctions provide the best deterrence and 
whether imprisonment should be the focus of 
penal policy.75 We suggest that education and 
working with both authorities and potential per-
petrators might provide a longer lasting solution 
because it creates knowledge and encourages 
compliance. 

Who Should enforce the law?

In the UK investigation and prosecution of most 
animal cruelty cases76 is undertaken by the RSP-
CA77 and their work practices follow those of the 
Code for Crown Prosecutors.78 Other enforce-
ment routes exist through local authorities in 
relation to, for example, dog breeding, and the 
police in relation to, for example, wildlife crime. 
It is an anomaly in the criminal justice system to 
have the chief responsibility for enforcing laws 
in the hands of, in this case, a non-governmen-
tal charity using private prosecutions. This has 
an impact in resources available and affects the 
links to educational and preventative actions at 
governmental level. It is very doubtful whether 
this kind of structure would be acceptable in 
relation to crimes against human beings and it 
could be viewed as being vulnerable to lack of 
capacity, despite the obviously hard work and 
professionalism of those involved.79

In most other countries in Europe, the police 
are responsible for enforcement, sometimes in 
conjunction with other governmental bodies. In 
the Netherlands and Finland, for example, po-
lice resources are dedicated to the enforcement 

75  Marceau, J. (2019). Beyond Cages. In Beyond 
Cages: Animal Law and Criminal Punishment (pp. I-Ii). 
Cambridge: Cambridge University Press. Also Marceau, J 
and Gruen, L (2022) `Carceral Logics`, Cambridge: Cam-
bridge University Press.

76  RSPCA, Prosecuting animal cruelty and neglect. 
Available at: https://www.rspca.org.uk/whatwedo/end-
cruelty/prosecution URL (Accessed: 8 June 2022). And 
RSPCA Getting justice for animals. Available at: https://
www.rspca.org.uk/whatwedo/strategy/prosecution URL 
(Accessed: 8 June 2022).

77  www.rspca.org.uk/whatwedo/endcruelty/pros-
ecution

78  www.cps.gov.uk/publication/code-crown-pros-
ecutors

79  Nurse, A., 2013. Privatising the green police: The 
role of NGOs in wildlife law enforcement. Crime, law and 
social change, 59(3), pp.305-318.
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of animal cruelty law. Austria maintains an An-
imal Protection Ombudsperson for each state, 
a country-wide Animal Protection Council80 
and an Animal Protection Enforcement Council 
which includes the heads of various enforce-
ment bodies, government officials and the an-
imal welfare ombudsmen. It is a multi-layered 
approach showing a commitment to preventing 
animal cruelty but as is the case elsewhere, Aus-
tria is criticised in relation to other areas such as 
hunting, stunning at slaughter techniques and 
other issues.81 This shows that even with signif-
icant political involvement, apparently secure 
routes to investigation and prosecution, and ap-
propriate sentences as the constituent parts of 
a country’s overall response to animal cruelty, it 
may still have important moral questions to an-
swer. There is often a sting in the tail in relation 
to the overall picture.

Conclusion

There does appear to be some movement on is-
sues of animal cruelty in areas of Europe where 
legislation and control was previously very weak 
as seen with Moldova in 2022 and Ukraine in 
2021, and the response of several countries over 
concerns about fur-farming. However, some of 
these may be attributed to concerns about hu-
man health arising from Covid 19. It has been 
shown that animal ‘cruelty’ means different 
things in different countries. It is no surprise, 
therefore, that aspects of cruelty are dealt with 
differently in European states, or not dealt with 
at all. It is possible to draw some observations 
about the development of the law in Europe re-
garding animal cruelty and abuse, but it is by no 
means a clear or uniform picture.

The first issue relates to problems associated 
with definitions of cruelty in Europe in different 
jurisdictions, even in those countries which are 
members of the European Union. This is par-
ticularly relevant because there is growing rec-
ognition of the need to regulate in accordance 
with animal ‘sentience’, led by science, as way of 
redefining what is acceptable in human use of 
animals in law. Sentience has long been recog-
nised in the European Union in Article 13 of the 

80  Articles 38 to 48 of the Animal Welfare Act 2004.

81  Austria | World Animal Protection

TFEU,82 but there has been doubts as to its ef-
fectiveness.83 This development may redraw the 
lines defining cruelty as certain forms of prac-
tice previously accepted in for example farm-
ing, animal experimentation, control of wildlife 
or regulating domestically kept animals, may 
be drawn into sharper focus as they involve sig-
nificant psychological cruelty which is currently 
accepted in law. The case-study of fur farming 
discussed above is a good example of chang-
ing definitions of cruelty extending into psycho-
logical abuse which results in persuasive argu-
ments to change legislation. Europe appears to 
be a leader in this field but there are anomalies 
and gaps in the overall control of cruel practic-
es. Article 13 has been underused and of com-
paratively low effect as it has not heralded a 
coherent set of regulations on a pan-European 
scale. There are doubts, for example, regarding 
its wording such as a requirement to ‘pay full 
regard’ to animal welfare in devising legislation, 
and the fact that farming and experimentation 
continue although these practices clearly make 
animals pay a very heavy price.84

Amongst several countries legislating along 
sentience lines, the UK was embroiled in a four-
year debate on how to legislate in this area 
following its exit from the EU.85 This led to the 
Animal Welfare (Sentience Act) 2022 which cov-
ers vertebrates, any cephalopod, mollusc and 
decapod crustacean. In terms of other inverte-
brates these can be added using delegated leg-
islation.86 The introduction of this specific legis-
lation was the result of a concerted campaign by 
animal welfare groups and members of parlia-

82  Consolidated version of the Treaty on the Func-
tioning of the European Union. Official Journal of the 
European Union art.13, October 26, 2012, 2012 O.J. (C326) 
47. 

83  Nurse, A., 2018. A question of sentience: Brexit, 
animal welfare and animal protection law. J. Animal & 
Envtl. L., 10, p.32.

84 See Compassion in World Farming, 2017, 
Separating fact from fiction on animal sentience, at 
https://www.ciwf.org.uk/news/2017/11/separat-
ing-fact-from-fiction-on-animal-sentience accessed 30 
June 2022; see also House of Commons Briefing paper 
Number 8155, 8 August 2018 at https://researchbriefings.
files.parliament.uk/documents/CBP-8155/CBP-8155.pdf.

85  Brooman, S., 2018. Animal Sentience in UK Law: 
Does the new clause need claws? United Kingdom Jour-
nal of Animal Law 2: 1, 21-31.

86  See section 5 for the full definition. 
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ment to avoid losing Article 13 from English law 
in the post Brexit era. It was a defining moment 
in that the specific recognition of sentience in 
English law was seen both as an important sym-
bolic moment, and potentially one that could 
lead to improved animal welfare by improving 
the situation of animals in relation to cruelty and 
abuse. How this new provision affects existing 
law through the new Animal Sentience commit-
tee will be observed very closely to establish 
whether it is purely symbolic or leads to tangi-
ble improvements in animal welfare. However, 
whilst these developments regarding sentience 
are welcome, cultural differences in attitudes to 
animals across Europe mean that a satisfacto-
ry general approach which includes protecting 
animals’ sentient requirements is a long way off.

The lack of consistency across Europe is high-
lighted by the fact that what is considered cruel 
in one jurisdiction may be allowed in another.87 
Some specific protection for farm animals is al-
most universal, but some persisting practices 
such as the force feeding of ducks and geese 
to produce fois gras are scientifically proven to 
be cruel. The same applies religious slaughter of 
animals88 and there is an argument that the use 
of farmed animals is inherently cruel.89 This can 
also be argued in relation to many other uses of 
animals90 such as those animals used in experi-
mentation.91 

Although a universal definition of cruelty is lack-
ing, this could be developed through reference 
to the World Animal Health Organisation animal 
welfare standards92 and the European Conven-
tion on animal welfare. There are also some very 

87  www.ciwf.org.uk/factory-farming/animal-cru-
elty/; Leone, L., 2020. Farm animal welfare under scru-
tiny: issues unsolved by the EU legislator. Eur. J. Legal 
Stud., 12, p.47.

88  Brooman, S., 2016. In Search of the Missing In-
gredient: Religious Slaughter, Incremental Failure and the 
Quest for the Right to Know. Journal of Animal Ethics 6(2): 
153–163.

89  www.euronews.com/my-europe/2016/07/22/
animal-cruelty-is-violence-inherent-to-abattoirs

90  See for example FAACE - Fight Against Animal 
Cruelty in Europe

91  EU science report highlights recent progress in 
use of non-animal methods | Cruelty Free Europe

92  See https://www.woah.org/app/up-
loads/2021/03/en-oie-aw-strategy.pdf 

persuasive templates in circulation such as the 
Universal Declaration on Animal Welfare sug-
gested by the World Society for the Protection 
of Animals.93  Whilst there have been improve-
ments and many organisations work tirelessly to 
improve this situation, there is a need for a gen-
erally accepted set of standards for animals akin 
to the Universal Declaration of Human Rights.94 

Developments in Europe appear to be outpac-
ing many other areas of the globe such as parts 
of America, Asia and Africa, but linking environ-
mental concerns with those for animals could 
enhance the pace of change for both. This ap-
pears to have more appeal in public attitudes 
than is evident in legislation. However, if change 
comes too quickly it may lead to cruelty being 
exported to countries where legislation is weak 
or absent and welfare gains will be lost unless 
markets adjust accordingly to prevent cruel-
ty-fuelled undercutting. On balance though, the 
leading legislator-protectors amongst the coun-
tries of Europe are probably amongst the most 
qualified to show the way.

In conclusion, despite recent developments in 
eastern Europe discussed here, and significant 
steps to deal with cases of animal cruelty that 
appear to be emerging right across Europe there 
is still a great deal of inconsistency and work to 
be done. Even in countries with comparatively 
good record in this area, there are concerns that 
economic human interests trump animal welfare 
concerns almost at every turn. Millions of wild 
animals, such as monkeys, tigers, and lions, are 
kept as pets, traded illegally, or used in circuses 
and other forms of entertainment. Farm practic-
es expose millions of animals to cruel practices 
and there is evidence of unimaginable animal 
suffering in other areas such as the keeping of 
exotic pets, trafficking wild animals and their use 
in the entertainment industry such as zoos and 
circuses.95 In some European countries ‘sporting’ 
practices such as hunting, and bullfighting con-
tinue to cause concern. There is much to do to 

93  https://www.worldanimalprotection.ca/sites/
default/files/media/ca_-_en_files/case_for_a_udaw_
tcm22-8305.pdf 

94  Assembly, U.G., 1948. Universal declaration of 
human rights. UN General Assembly, 302(2), pp.14-25.

95  See the website of the Europe-based animal 
welfare group, Animal Advocacy and Protection at Our 
approach - AAP English
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protect animals and much of this is linked with 
efforts to stem the damage caused by global 
warming – there is no doubt that environmen-
talists and animal welfare campaigners should 
work together for the betterment of humans and 
animals alike. 

However, despite the challenges evident in Eu-
rope hope can be found in continuing work to 
improve local approaches to animal cruelty and 
to recognise animal sentience. This runs contrary 
to such wide-spread cruel practices highlighted 
by the Eurogroup on Animal Welfare and many 
others and discussed here. There is progress 
but it should not be pretended that this involves 
rapid change. The answer lies in a combination 
of approaches in supporting those who place 
pressure on law makers, continuing to educate 
those who might perpetrate cruel practices and 
ensuring that those who do are subject to suf-
ficient and appropriate punishment. Developing 
the wider international approach to animal wel-
fare will also be important.96  Some of the most 

96  Legge, D., Brooman, S. Reflecting on 25 Years of 
Teaching Animal Law: Is it Time for an International Crime 

notable scientists and philosophers across the 
centuries drew attention to the fact that animals 
are deserving of protection because they pos-
sess sentient qualities. Across Europe and else-
where, humankind is still trying to put into law 
the logical and emergent consequences of their 
observations.

of Animal Ecocide? Liverpool Law Rev 41, 201–218 (2020).
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Abstract

In England, wild animals may be kept under li-
cence for exhibition and human entertainment 
by businesses under the Animal Welfare (Li-
censing of Activities Involving Animals) (Eng-
land) Regulations (2018), by zoos under the Zoo 
Licensing Act 1981 (Amendment) (England and 
Wales) Regulations 2002 and, for certain spe-
cies, by private individuals under the Dangerous 
Wild Animals Act 1976.

Licences are issued by local authorities in Eng-
land and the licence conditions are set out in 
the legislation and accompanying guidance 
documents (if applicable). The Animal Welfare 
(Licensing of Activities Involving Animals) (Eng-
land) Regulations (2018), the Keeping or Training 
Animals for Exhibition Licensing: Statutory Guid-
ance for Local Authorities, the Zoo Licensing Act 
1981 (Amendment) (England and Wales) Regu-
lations 2002, the Secretary of State’s Standards 
of Modern Zoo Practice, and the Dangerous 
Wild Animals Act 1976, were reviewed to com-
pare the welfare protections afforded to wild 
animals kept by licensed exhibition businesses, 
licensed zoos and private individuals licensed 
to keep dangerous wild animals. We found that 
the guidance material for exhibition business-
es has more provisions for demonstrating and 
transporting animals, but concerningly there is 
no duration, distance or frequency limitations 
for performances, no requirement to have clo-
sure provisions in place and animals may spend 
a significant amount of time in an environment 

which is not currently inspected. The guidance 
material for zoos contains more species-specif-
ic provisions and more comprehensive require-
ments for veterinary care in the home environ-
ment, but lacks detail relating to performances, 
both at the zoo and off-site. Animals kept by 
private individuals under the Dangerous Wild 
Animals Act 1976 are afforded the least protec-
tion, with consideration for each welfare aspect 
either being rudimentary or absent. 

Each piece of legislation and supporting guid-
ance material lacks detailed information on how 
animal welfare should be assessed by inspec-
tors and still permit animals to be subject to 
stressful situations and out-dated practices for 
the purpose of human entertainment. The UK 
has some of the highest animal welfare stand-
ards in the world, but this is undermined by in-
consistencies between relevant legislation and 
failures to provide inspectors and operators with 
sufficient detailed guidance.

We recommend that if wild animals are to contin-
ue to be kept in captivity and used as entertain-
ing or educational exhibitions, then they need to 
be afforded better legal protection through the 
introduction of stricter and consistent inspec-
tion processes, consistent and comprehensive 
requirements for veterinary care, consistent 
species-specific management guidelines and 
performance restrictions across all relevant leg-
islation.

Introduction

Wild animals have varied, complex needs which 
can be challenging to meet when they are kept 
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in captivity.1 The keeping and training of wild an-
imals for exhibition purposes, which may involve 
transport, temporary housing, handling and ex-
posure to unfamiliar environments and people, 
presents further challenges to the welfare of the 
captive wild animals concerned.

The exhibition of wild animals in travelling circus-
es has been widely acknowledged as ethically 
unacceptable, resulting in the recent prohibition 
on the use of wild animals in travelling circuses 
in England, enforced from January 2020 under 
the Wild Animals in Circuses Act 2019.2 Howev-
er, wild animals may still be kept and trained for 
exhibition in England by businesses licensed 
under The Animal Welfare (Licensing of Activ-
ities Involving Animals) (England) Regulations 
2018 (hereafter referred to as the LAIAR) and by 
zoos licensed under the Zoo Licensing Act 1981 
(Amendment) (England and Wales) Regulations 
2002 (hereafter referred to as the ZLA). Opera-
tors may also keep or train wild animals for exhi-
bition in England without a LAIAR or ZLA licence 
if they fall out of the scope of these two pieces 
of legislation. Zoos may fall out of the scope of 
the ZLA if they are: open to the public for fewer 
than seven days in a twelve-month period; are 
a traditional deer park; or are determined to be 
too small for the ZLA to apply in terms of the 
number or the kinds of animals kept.3 Registered 
charities which exhibit wild animals as part of 
their charitable work for non-commercial pur-
poses, operators which train or exhibit wild ani-
mals for sporting purposes, and operators which 
do not meet the Business Test of the LAIAR (e.g., 
if their trading income is less than £1000) fall out 
of the scope of the LAIAR.4  

The LAIAR came into force in England on 1st Oc-

1  RSPCA, ‘Welfare of wild animals in captivity’ 
<www.rspca.org.uk/adviceandwelfare/wildlife/captivi-
ty>.

2  Born Free and RSPCA, ‘It’s time parliament 
changed its Act’ (2006) <www.bornfree.org.uk/publica-
tions/time-parliament-changed-its-act>; Stephen Harris, 
Graziella Iossa and Carl D Soulsbury, ‘A review of the 
welfare of wild animals in circuses’ (2006) <www.rspca.
org.uk/adviceandwelfare/wildlife/captivity/circuses>.

3  Zoo Licensing Act 1981 (ZLA 1981) s 1(2A); ZLA 
1981, s 14(1)(a); Defra, ‘Zoo Licensing Act 1981 Guide to 
the Act’s provisions’ (2012).

4  Defra, ‘Keeping or training animals for exhibition 
licensing: statutory guidance for local authorities Sep-
tember 2022’.

tober 2018. One of the five licensable activities 
introduced by the Regulations is the keeping or 
training of animals for exhibition in the course 
of a business for educational or entertainment 
purposes, (a) to any audience attending in per-
son, and/or (b) by the recording of visual images 
of them by any form of technology that enables 
the display of such images.5 It is widely believed 
that the introduction of the LAIAR has raised the 
animal welfare standards for performing ani-
mals kept by businesses in England6, with the 
inclusion of a clear definition of in-scope and out 
of scope activities offering a great improvement 
on the previous Performing Animals (Regula-
tion) Act 1925 (an Act which is still enforced in 
Scotland and Wales). Prior to the LAIAR’s intro-
duction, any person that exhibited and trained 
performing animals in England was required to 
register with their local authority under the Per-
forming Animals (Regulation) Act 1925. This in-
volved a one-off registration, with no inspection 
or registration renewal process. The registration 
could only be prohibited or restricted where it 
was proved to the satisfaction of a court follow-
ing a complaint by a constable or local authority 
officer that the training or exhibition of any per-
forming animal had been accompanied by cru-
elty.7

By contrast, operators licensed to keep or train 
animals for exhibition under the LAIAR must 
comply with the conditions set out in Schedules 
2 (General conditions) and 7 (Specific conditions: 
keeping or training animals for exhibition) of the 
Regulations. Explanatory guidance notes for 
these conditions have been produced for local 
authority inspectors. These were originally in the 
form of The Animal Welfare (Licensing of Activ-
ities Involving Animals) (England) Regulations 
2018: Guidance Notes for Conditions for Keeping 
or Training Animals for Exhibition October 2018 
but have since been replaced by the Keeping or 
Training Animals for Exhibition Licensing: Stat-
utory Guidance for Local Authorities (hereafter 

5  The Animal Welfare (Licensing of Activities In-
volving Animals) (England) Regulations 2018, sch 1 pt 6.

6  Freedom for Animals, ‘A Step Forward for An-
imals: Mobile Zoos Must Be Licensed’ (2018) <www.
freedomforanimals.org.uk/news/new-mobile-zoo-li-
cence>; Warners Solicitors, ‘Animal Activities Licensing: 
The New Regime’ (2018) <www.warners-solicitors.co.uk/
animal-activities-licensing-new-regime/>.

7  Performing Animals (Regulation) Act 1925, s 2(1).



16      UK Journal of Animal Law | Volume 7, Issue 1, May 2023

referred to as the LAIAR Guidance) with very few 
changes. Licences to keep or train animals for 
exhibition under the LAIAR are issued by local 
authorities and last for a period of three years. 
Before granting a licence, the local authority 
must consider whether the conduct displayed 
by the applicant indicates that they are a fit and 
proper person to carry out the licensable activ-
ity, ensure that the appropriate fees have been 
paid, and a suitably qualified inspector must 
inspect the site of the licensable activity to as-
sess if it is likely to meet the licence conditions. 
The inspector must prepare a report and state 
whether or not they consider that the licence 
conditions will be met.8

Zoos licensed under the ZLA in England, by 
definition, keep wild animals for exhibition to the 
public.9 Zoos may train wild animals to partici-
pate in educational talks and demonstrations 
which should be designed to raise awareness in 
relation to conservation of biodiversity and pro-
vide accurate species information to the pub-
lic.10 Examples include: sea lion presentations 
or shows (including training); animals in action 
or encounter demonstrations; falconry and bird 
flying shows; reptile shows; and aquarium pres-
entations, e.g. shark encounters.11 Zoos may also 
take wild animals off-site for demonstrations.12 
Licensed zoos must comply with the conserva-
tion measures outlined in Section 1A of the ZLA, 
and in pursuance of Section 9 of the Act, with 
the Secretary of State’s Standards of Modern 
Zoo Practice (hereafter referred to as the Zoo 
Standards). The guidance in the Zoo Standards 
is supplemented by the Zoos Expert Committee 
Handbook (2012), although this is non-statuto-
ry.13 Zoos are licensed by local authorities and 
a guidance document (Zoo Licensing Act 1981 
Guide to the Act’s provisions) was published in 
2012 and deals with measures that fall to the lo-
cal authority in their role as the zoo licensing au-

8  Defra (n 4).

9  ZLA 1981, s 1(2).

10  Defra, ‘Secretary of State’s Standards of Modern 
Zoo Practice’ (2012); Defra, ‘Zoo Licensing Act 1981 Guide 
to the Act’s provisions’.

11  Defra, ‘Zoo Licensing Act 1981 Guide to the Act’s 
provisions’ (2012).

12  Defra, ‘Secretary of State’s Standards of Modern 
Zoo Practice’ (2012). 

13  Defra, ‘Zoos Expert Committee Handbook No-
vember 2012’ (2012).

thority. New zoo licences are valid for four years, 
after which they must be renewed; renewed 
licences are valid for six years.14 Previously, all 
trainers and those responsible for conducting 
animal demonstrations in zoos were also re-
quired to be registered under the Performing 
Animals (Regulation) Act 1925.15 However, li-
censed zoos, and any activity permitted under a 
zoo licence under the ZLA, are exempt from the 
LAIAR.16

If a private individual wishes to keep a wild ani-
mal that is listed on the Schedule of the Danger-
ous Wild Animals Act 1976 (hereafter referred to 
as the DWAA), they need to apply for a DWAA 
licence. Facilities licensed under the ZLA are ex-
empt from the requirement for a DWAA licence, 
but individuals or businesses licensed under the 
LAIAR to keep or train animals for exhibition will 
need a DWAA licence if they house any of the 
species on the DWAA Schedule. Although an-
imal welfare should be considered during in-
spections, the primary intention of the Act is to 
ensure that the animal is securely contained.

When keeping vertebrates, licensees under 
all three pieces of legislation (ZLA, LAIAR and 
DWAA) must also adhere to the requirements 
set out in the Animal Welfare Act 2006, including 
taking reasonable steps to ensure that the needs 
of the animals for which they are responsible are 
met to the extent required by good practice. The 
LAIAR were made by the Secretary of State un-
der powers conferred by the Animal Welfare Act 
2006. The accompanying legislative material of 
both the LAIAR and ZLA contain measures de-
signed to meet the needs of the animals kept. 

Given the complex needs of wild animals and 
potential negative welfare impacts of keeping 
and training these animals, this review aims to 
compare the welfare provisions afforded to wild 
animals kept by zoos and exhibition business-
es, and dangerous wild animals kept by private 
individuals in England. We aim to highlight dis-
crepancies between the legal protection afford-
ed to wild animals in these three settings and 
suggest areas for improvement to better protect 
the welfare of captive wild animals.

14  ZLA 1981, s 5(1) and 5(2).

15  Defra (n 11).

16  Defra (n 4).
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Legislation, guidance, standards, codes and 
guidelines

Each piece of legislation discussed has material 
which either directly or indirectly accompanies 
it. These supporting materials take many forms 
including: statutory guidance and standards 
which directly relate to the legislation it sup-
ports; statutory codes of practice which do not 
relate to one particular Act but provide addition-
al detail on the care of particular taxa; non-stat-
utory guidelines which have been produced by 
industry bodies. As such, there is a plethora of 
documentation relating to these different areas 
of animal law and it may be unclear what is com-
pulsory, what requires a relative level of compli-
ance and what is considered to be best practice.
Statutory guidance, standards and codes have 
been produced by the relevant government 
department with the consent of the Secretary 
of State. These materials provide practical ad-
vice on how to comply with the law and how 
inspectors should interpret the law. Commonly, 
licensees that follow the advice within these ac-
companying documents will be doing enough 

to comply with the law in respect of those spe-
cific matters on which the material gives advice. 
“Where the enabling power permits, guidance 
can be expressly referred to in legislation to pro-
vide elucidation on meaning”. 17 Such informa-
tion within the accompanying guidance must 
directly correspond with the legislation. Content 
within guidance that is outside the content of the 
legislation, or does not tightly correspond, can-
not be used to provide additional weight to the 
law itself.18 These supporting materials are given 
special legal status in that if licence holders are 
prosecuted for not complying with the law due 
to not adhering to the guidance, they must be 
able to demonstrate how they have complied in 
an alternative way.

The LAIAR Guidance directly reflects and elabo-
rates on the content found within the LAIAR and 
results in tight correspondence between leg-

17  Joint Committee on Statutory Instruments, 
‘Rule of Law Themes from COVID-19 Regulations’ (2021) 
<https://publications.parliament.uk/pa/jt5802/jtselect/
jtstatin/57/5707.htm>.

18  ibid.
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islation and guidance. In contrast, Section 5 (4) 
of the ZLA states, “a local authority shall have 
regard to any standards specified by the Secre-
tary of State under section 9 and sent by him to 
the authority”.19 This enables significant clarifi-
cation on the Act’s requirements, although the 
duty holder’s exact compliance is not explicitly 
stated. An amendment of this language is con-
tained within the Animal Welfare (Kept Animals) 
Bill, currently progressing through Parliament, 
which would change the text to make it “a con-
dition requiring the zoo to meet the standards 
specified under section 9.”20

Non-statutory guidance such as best practice 
guidelines written by an industry body can be 
used to determine how far a duty holder fell be-
low a particular standard as long as a court of 
law is satisfied that the stipulated guidelines re-
late to a section of the legislation. As such, there 
could be scenarios where a breach of the guide-
lines breaches legislation, and other occasions 
where breaches of the guidelines do not breach 
the legislation. This ultimately comes down to 
the content of the legislation in question.

The below comparison is written with a view that 
full compliance with laws and their accompany-
ing guidance are adhered to by all licence hold-
ers. It is acknowledged that there is likely to be 
varying degrees of difference in the welfare that 
an animal experiences between licence holders 
under the same Act. However, the implementa-
tion and enforcement of each Act is beyond the 
remit of this paper.

Comparison of the legislation and their ac-
companying guidance 

Scope 

Examination of the relevant legislation and asso-
ciated guidance reveals inconsistencies in which 
species are protected and what constitutes a 
“dangerous wild animal”. The ZLA applies to all 
wild animals (defined as “any animal not normally 
domesticated in Great Britain”) kept in zoos. The 
LAIAR applies to all vertebrate animals kept or 
trained for exhibition. The DWAA only applies to 
the species listed in its Schedule, which can be 

19  ZLA 1981, s 5.

20  Animal Welfare (Kept Animals) Bill 2021, sch 5, s 
7(2).

amended. Only vertebrate animals are included 
within the scope of the LAIAR, whereas the ZLA 
and DWAA also cover invertebrates. This means 
that thousands21 of exhibited invertebrates cur-
rently do not have their welfare legally protect-
ed by the LAIAR. This is particularly concerning 
considering that certain invertebrates, name-
ly decapod crustaceans and cephalopods, are 
now legally recognised as sentient.22

Animals are categorised into three risk levels 
in the Zoo Standards, from highest risk (Cate-
gory ‘1’ (greater risk)) to lowest risk (Category ‘3’ 
(least risk)), based on the animal’s ferocity and 
ability to harm people and the resulting scale of 
the harm.23 The species listed on the Schedule 
of the DWAA do not completely align with the 
species included in the highest risk category in 
the Zoo Standards. The presence of outdated 
taxonomic names in the Zoo Standards and the 
DWAA Schedule creates difficulty in identifying 
the exact number of species considered to be 
dangerous by both the ZLA and the DWAA. Re-
gardless, there are many species and species 
groups which are either considered a dangerous 
wild animal under the DWAA or the Zoo Stand-
ards, but not both. For example, many birds of 
prey species, amphibians, fish and cetaceans 
are considered to be in Category ‘1’ in the Zoo 
Standards, but these taxa are not covered by the 
DWAA, and therefore may be able to be private-
ly owned without needing a licence, despite the 
risk they may pose to their owners and the wid-
er public. There are also several species, such 
as the red panda (Ailurus fulgens) and the okapi 
(Okapia johnstoni) which are listed on the DWAA 
Schedule but are only considered to be in Cate-
gory ‘2’ under zoo legislation. The Zoo Standards 
also assign different levels of risk depending 
on individual characteristics. For example, only 
adult males of some deer species are designat-
ed Category ‘1’. Differences between legislation 
in the way species are categorised could result 
in different management practices and enclo-
sure designs being used for the same species, 
factors which have the potential to impact the 
welfare of the animals concerned. 

21  Born Free, ‘Exhibition or Exploitation’ (2021) 
<www.bornfree.org.uk/publications/exhibition-or-ex-
ploitation-report>.

22  Animal Welfare (Sentience) Act 2022.

23  Defra (n 12).
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Inspection process

Zoos are subject to four types of inspection un-
der the ZLA: 1) Licence inspection; 2) Periodical 
inspection; 3) Special inspection; and 4) Infor-
mal inspection.24 Therefore, licensed zoos are 
inspected at least annually.25 Licence inspec-
tions conducted prior to the granting or refusal 
of a new licence, or renewal of a licence, must 
be undertaken by inspector(s) nominated by the 
Secretary of State from the Secretary of State’s 
list of inspectors.26 When a licence inspection is 
to consider a significant change to a licence, it 
must be conducted by inspectors considered 
competent and authorised by the local author-
ity.27 Periodical inspections are carried out by 
a team of inspectors, consisting of up to three 
local authority appointed inspectors who must 
appear to the authority to be competent for the 
purpose and at least one must be a veterinary 
surgeon or practitioner. There must also be two 
Secretary of State nominated inspectors from 
the Secretary of State‘s list of inspectors, one 
of which must be a competent veterinary sur-
geon or practitioner and one competent to in-
spect animals and advise, amongst other things, 
on the management of zoos generally.28 Special 
inspections can be carried out by any inspector 
that the local authority considers competent for 
the purpose of the inspection.29 However, where 
the purpose of the inspection relates to the 
health of animals, a veterinary surgeon or practi-
tioner with experience of the species kept in the 
zoo must be appointed.30 Informal inspections 
must be carried out by a single inspector whom 
the local authority considers to be competent for 
the purpose – this is often a member of the lo-
cal authorities licensing team.31 To be appointed 
as a Secretary of State zoo inspector, veterinary 
surgeons must demonstrate appropriate up-to-
date experience in the zoo/wild/exotic animal 
field and evidence of continued professional 

24  ZLA 1981, s 9A, 10, 11 and 12.

25  ZLA 1981, s 9A, 10(3)(a) and (b), 11(1)(a),(b),(c) and 
(d), and 12(1).

26  ZLA 1981, s 9A(7).

27  ZLA 1981, s 9A(8).

28  ZLA 1981, s 10(4)(a).

29  ZLA 1981, s 11(2).

30  ZLA 1981, s 11(3).

31  ZLA 1981, s 12(2).

development in zoo and exotic animal issues, 
while inspectors appointed to advise on the 
management of zoos must have considerable 
up-to-date experience in the management of 
zoos in Britain at a senior level.32 Since 2018, the 
Department for Environment, Food and Rural Af-
fairs (Defra) Zoo Expert Committee has also ap-
proved a certified City & Guilds training course in 
zoo licensing inspection for zoo inspectors and 
local government officers.33 

The inspection of operators licensed to keep or 
train animals for exhibition under the LAIAR is 
less rigorous. Inspections are required less fre-
quently (only prior to granting and renewal of 
a licence which is every three years), although 
in the case of complaints or other information 
that suggests licence conditions are not being 
complied with or that the welfare of the animals 
involved in a licensed activity is at risk, unan-
nounced inspections may also be carried out.34 
Similarly, DWAA premises are only inspected 
upon the granting or renewal of the licence, 
which is every two years. 

A further concern with the LAIAR is that animals 
may be regularly subjected to situations and 
environments which compromise their welfare 
off-site and these locations and conditions are 
not currently inspected. There is also no require-
ment for inspections to take place during exhibi-
tion activities, whether on- or off-site.

For comparison, an individual lion (Panthera 
leo) could be seen by inspectors annually when 
kept in a zoo, but only biennially when kept by 
a private individual (DWAA) or every three years 
when kept by an exhibition business operator 
(LAIAR), and inspectors do not have to see the 
lion at all when it is being used for the perfor-
mance that the exhibition business operator is li-
censed for. This is based on the assumption that 
every individual animal in a zoo is inspected at 
every inspection, which seems unlikely consid-
ering the size of some zoos and the number of 
animals they house. 

32  Animal and Plant Health Agency, ‘Zoo inspec-
tors required: Help to keep high standards in British zoos’ 
(2017).

33  Sparsholt, ‘National Zoo Academy Launch at 
Sparsholt’ (2018) <www.sparsholt.ac.uk/college/news/
national-zoo-academy-launch>. 

34  Defra (n 4).
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Unlike the ZLA, the LAIAR and DWAA do not 
require certain inspections to be carried out by 
Secretary of State nominated inspectors. The 
DWAA requires inspections to be carried out by 
a veterinary surgeon or practitioner, but there is 
no requirement for the inspector to have rele-
vant experience with the species under consid-
eration, while the LAIAR do not even require the 
inspection to be completed by a veterinary sur-
geon or practitioner. LAIAR inspectors are also 
not required to demonstrate appropriate up-to-
date experience in the wild/exotic animal field 
nor evidence of continued professional devel-
opment in wild/exotic animal issues. Inspections 
under the LAIAR are carried out by a “suitably 
qualified inspector”, defined as a person that: (a) 
has a Level 3 certificate (or equivalent) granted 
by a body recognised and regulated by the Of-
fice of Qualifications and Examinations Regula-
tion (Ofqual) (their certificate must apply to the 
particular type of activity they will be inspecting. 
The training must cover the application of the 
licensing conditions for all licensable activities 
and must contain a practical element.); (b) has a 
formal veterinary qualification recognised by the 
Royal College of Veterinary Surgeons (RCVS), 
together with a relevant RCVS continuing pro-
fessional development record; or (c) can show 
evidence of at least one year of experience in 
licensing and inspecting animal activities busi-
nesses - this person needs to be enrolled on a 
course leading to a Level 3 certificate qualifica-
tion or equivalent and granted by a body recog-
nised and regulated by Ofqual.35 

Whilst there is no compulsory method of com-
pleting an inspection report, the ZOO2 form 
devised by Defra is most often used by zoo in-
spectors.36 The form is designed to offer the in-
spector a choice of selecting ‘Yes’, ‘No’ or ‘N/A’ 
as a response to 100 questions related to zoo 
management, 48 of which directly relate to an-
imal welfare criteria. Inspectors are also giv-
en the opportunity to recommend that the lo-
cal authority attaches additional conditions to 
the zoo’s licence if the inspector has deemed 
the zoo to be substandard. The zoo will be giv-
en a set time period to make any compulsory 
improvements. By contrast, inspectors for es-

35  ibid.

36  Chris Draper and Stephen Harris, ‘The As-
sessment of Animal Welfare in British Zoos by Govern-
ment-Appointed Inspectors’ (2012) 2 Animals 507.

tablishments licensed under the LAIAR are not 
given the opportunity to attach conditions to a 
licence and can only recommend whether the 
local authority should issue a licence or not.

There is no standard form devised by Defra for 
inspecting Dangerous Wild Animal or animal ac-
tivities premises. However, the British Veterinary 
Association (BVA) and British Veterinary Zoo-
logical Society (BVZS) produced an inspection 
form template for DWAA premises in 2014 which 
aimed to “ensure conformity in DWA licence in-
spections”.37 

The LAIAR provides the licence requirements as 
bullet points which can be directly referred to 
during inspections, with local authorities adopt-
ing inspection forms to reflect this.38 The inspec-
tion form consists of 67 questions, of which ap-
proximately two thirds directly relate to animal 
welfare criteria.

The importance of using animal-based out-
comes for assessing the welfare of individual 
zoo animals has been demonstrated through-
out scientific literature.39 The ZOO2 form has 
been criticised for focussing on welfare inputs 
rather than outcomes.40 The LAIAR and DWAA 
(and their corresponding inspection forms) also 
focus on the provision of resources rather than 
animal-based assessments. The forms do not 
require the inspector to detail the method of as-
sessment used.

Provision of a suitable environment

Section 2 of the Zoo Standards and General Con-
dition 5.0 of the LAIAR Guidance outline several 
similar requirements for a suitable environment 

37  BVA and BVZS, ‘BVA/BVZS Template for a Vet-
erinary Inspection under the Dangerous Wild Animals Act 
1976’ (2014) <www.bva.co.uk/media/3037/bzvs_inspec-
tion_under_dangerous_wild_animals_act_template_2014.
pdf>.

38  Plymouth City Council, ‘Inspection proforma 
keeping or training animals for exhibition’ (2018) <www.
plymouth.gov.uk/sites/default/files/Inspection%20
proforma%20keeping%20or%20training%20animals%20
for%20exhibition.pdf>.

39  Isabella Clegg, ‘Cognitive Bias in Zoo Animals: An 
Optimistic Outlook for Welfare Assessment’ (2018) 8 An-
imals 104; Sally Sherwen and others, ‘An Animal Welfare 
Risk Assessment Process for Zoos’ (2018) 8 Animals 130.

40  Draper (n 36).
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that are applicable to all taxa, for example, suit-
able temperature, ventilation, lighting and noise 
levels must be provided for the species. Sec-
tion 1 (3) (c) of the DWAA contains a very gener-
al description of environmental considerations, 
simply stating, “any animal concerned will at all 
times…be held in accommodation which secures 
that the animal will not escape, which is suita-
ble as regards construction, size, temperature, 
lighting, ventilation, drainage and cleanliness 
and which is suitable for the number of animals 
proposed to be held in the accommodation”.41 
One of the requirements for all taxa included in 
the LAIAR Guidance, which is not mentioned in 
the Zoo Standards or DWAA, is that all housing 
must allow an animal to lie stretched out fully. 

However, the LAIAR Guidance also states that, 
“whilst being temporarily exhibited, enclosure 
sizes that are smaller than that considered best 
practice for long term husbandry can be used.” 
This is particularly concerning considering that 
animals could be exhibited for up to 12 hours per 
day42 and no guidance on the minimum size of 
these enclosures is provided. 

The Zoo Standards, the LAIAR Guidance and 
the DWAA all lack detailed, evidence-based, 
species-specific guidance for a suitable envi-
ronment to varying degrees. The Zoo Stand-
ards (Appendix 8 – Specialist exhibits) contain 
taxon-specific guidance for a limited number of 
taxonomic groups, namely invertebrates, rep-
tiles, amphibians, pinnipeds, marine birds, wa-
terfowl, birds of prey and elephants. This guid-
ance is both broad and limited. For example, the 
reptile section states that ultraviolet (UV) light 
from full spectrum sources is essential for many 
species when not available naturally. However, 
no information is included regarding the range 
of UV index (UVI) levels or the photoperiod rec-
ommended for different reptile species, nor that 
UVI levels within enclosures should be moni-
tored. Broad information is provided for humid-
ity, temperature and water temperature, but it 
is acknowledged that “details vary according 
to species”, while only the Zoo Standards refer-
ence the need for some species to be able to 
fully submerge themselves in water. The Zoo 
Standards encourage inspectors to make full 

41  Dangerous Wild Animals Act 1976 (DWAA 1976) s 
1(3)(c).

42  Born Free (n 21).

use of the latest Taxon Advisory Group or the 
British and Irish Association of Zoos and Aquar-
iums (BIAZA) Guidelines when assessing ex-
hibits, but these guidelines are also limited. In 
January 2023, Taxon Advisory Groups had only 
published European Association of Zoos and 
Aquaria (EAZA) Best Practice Guidelines for five 
reptile species and one genus. The LAIAR Guid-
ance has minimal taxon-specific guidance; birds 
and fish are the only taxa which are specifically 
mentioned in any of the subsections of General 
Condition 5.0 (Suitable environment). 

The DWAA includes no species-specific guid-
ance in relation to England. The Scottish Gov-
ernment provides some guidance on keeping 
the animals listed on the DWAA Schedule43, but 
no such guidance has been produced for else-
where in the UK, despite recommendations for 
this being included in a report commissioned by 
Defra over two decades ago.44 In 2010, Defra re-
leased the Code of Practice for the Welfare of 
Privately Kept Non-Human Primates (hereafter 
referred to as the Code), the scope of which cov-
ered all primates in private ownership, including 
those listed under the DWAA Schedule.45 How-
ever, it does not cover primates kept in zoos li-
censed under the ZLA and no further revisions 
have been released since the establishment of 
the LAIAR. Indeed, businesses licensed under 
LAIAR fall outside the scope of the Code. The 
Code contains primate-specific guidance to a 
level of specificity that is greater than that in ei-
ther the Zoo Standards or LAIAR Guidance. 

The DWAA, Zoo Standards and LAIAR Guidance 
reference leaving animals unattended. Whereas 
the DWAA only states that the animals will “be 
visited at suitable intervals”46, the LAIAR Guid-
ance and Zoo Standards provides more specific 
guidelines on this. The LAIAR Guidance states 

43  Scottish Government, ‘Dangerous wild animals: 
species guidance’ (2019) <www.gov.scot/publications/
dangerous-wild-animals-species-guidance/>.

44  Andrew G Greenwood, Penny A Cusdin and 
Michael J Radford ‘Effectiveness Study of the Dangerous 
Wild Animals Act 1976’ (Defra 2001).

45  Defra, ‘Code of Practice for the Welfare of 
Privately Kept Non-Human Primates’ (2010) <https://
assets.publishing.service.gov.uk/government/uploads/
system/uploads/attachment_data/file/218679/pri-
mate-cop.pdf>.

46  DWAA 1976, s 1(3)(c).



that animals should not be left unattended for 
a period likely to cause distress, with staff either 
visiting the animals every 4 to 6 hours during the 
day or as necessary for the individual according 
to its species.it is important that time periods 
are specified within guidelines, providing both 
the operators and inspectors with a better idea 
of what is considered an appropriate length of 
time animals can be left unattended. Similarly, 
the Zoo Standards state that animals should be 
checked at least twice daily.47

Animal welfare provisions within the DWAA, 
such as environmental factors, are at best ru-
dimentary, with the Act primarily focussing 
on public safety.48 Some animals held under a 
DWAA licence are afforded welfare protection 
under other legislation, such as the Animal Wel-
fare Act 2006 in England, but this legislation 
does not protect invertebrates and lacks specif-
ic guidance in relation to the species listed on 

47  Defra (n 12).

48  Elizabeth Tyson, Licensing Laws and Animal 
Welfare: The Legal Protection of Wild Animals (Palgrave 
Macmillan 2020).

the DWAA Schedule. 

Provision of food and water 

As with the provision of a suitable environment, 
the Zoo Standards, LAIAR Guidance and the 
DWAA all lack detailed, evidence-based, spe-
cies-specific dietary guidance. While the Zoo 
Standards (Appendix 8 – Specialist exhibits) con-
tain some taxon-specific guidance on the de-
sign of diets, this only exists for waterfowl, birds 
of prey and elephants. The Zoo Standards state 
that a veterinary surgeon should be responsible 
for, or actively involved in, nutrition and the de-
sign of diets. However, there is no requirement 
for those veterinary surgeons to have relevant 
and detailed nutritional knowledge and/or qual-
ifications relating to the species involved.

The LAIAR Guidance does not offer any specific 
recommendations for the design of diets beyond 
mentioning the consideration of quality, quan-
tity, frequency, method and adjustment. This is 
particularly concerning as the LAIAR Guidance 
does not specify veterinary responsibility for diet 
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design. Diets for LAIAR-licensed animals might 
only be reviewed by a veterinary surgeon if the 
operator had a particular concern and wanted a 
veterinary opinion. 

Similarly, the DWAA simply states that the ani-
mals will “be supplied with adequate and suit-
able food [and] drink”.49 Although no further 
guidance is provided, the veterinary surgeon or 
practitioner inspecting the premises will need to 
be satisfied with the provision of food and wa-
ter to grant or renew the licence. Therefore, the 
same species may be provided with completely 
different diets depending on whether they are li-
censed under the ZLA, the LAIAR or the DWAA, 
with varying degrees of veterinary scrutiny to 
identify and correct any nutritional issues.

Section 1 of the Zoo Standards and General 
Condition 6.0 of the LAIAR Guidance express 
the need for animals to have constant access 
to clean drinking water. However, only the Zoo 
Standards provides some species-specific 
guidance. For example, in ‘Appendix 8 – special-
ist exhibits’, it specifies that cloud and rainforest 
reptiles may only drink water droplets on plants 
and desert species may drink by licking surface 
condensation. It also suggests that de-chlorina-
tion of drinking water may improve palatability. 
Such guidance is absent from the LAIAR Guid-
ance, despite reptiles being the most common 
vertebrate taxa licensed under the LAIAR.50

One advantage of the LAIAR Guidance is that it 
mentions that food and water (as well as other 
relevant resources) should be provided in a way 
which minimises competitive behaviour or the 
dominance of individual animals. 

Veterinary care

The Zoo Standards require much more strin-
gent veterinary involvement compared to the 
LAIAR Guidance and the DWAA. In addition to 
veterinary input into the design of diets as part 
of a required comprehensive programme of 
care, veterinary surgeons must also advise on 
post-mortem examinations. By contrast, there 
is no mention of post-mortem examinations in 
the LAIAR Guidance or DWAA. Instead of regular 
visits as part of a programme of veterinary care, 

49  DWAA 1976, s 1(3)(c).

50  Born Free (n 21).

veterinary surgeons are only required to visit es-
tablishments licensed under the LAIAR when 
the operator deems it necessary. The operator 
also determines whether there is a need to have 
veterinary presence on locations such as film 
sets. Both the LAIAR Guidance and Zoo Stand-
ards require the establishments to be registered 
with a local veterinary surgeon, but only the Zoo 
Standards requires registration with a specialist 
veterinary surgeon in addition. The DWAA does 
not mention any requirement for veterinary visits 
beyond having a veterinary surgeon or veteri-
nary practitioner inspect the premise.

Enrichment

Both the LAIAR Guidance and the Zoo Stand-
ards state that species-appropriate enrichment 
should be provided in both inside and outside 
environments.  Various substrates and physical 
materials are suggested as possible enrichment 
considerations but neither guidelines provide 
any species-specific examples. A recent survey 
showed that enrichment in zoos can be over-
looked in some taxa such as reptiles.51 Neither 
the DWAA nor its BVA inspection form mention 
enrichment provision, nor the need for any type 
of mental stimulation. 

The Zoo Standards state the need to provide 
extensive and varied enrichment in both inside 
and outside environments and that records 
of this must be kept. However, only the LAIAR 
Guidance specifically mentions the need to reg-
ularly change the enrichment. The importance 
of diversifying enrichment for captive wild ani-
mals has been clearly identified in the scientific 
literature.52

51  Belinda Hall and others, ‘Cognitive Enrichment in 
Practice: A Survey of Factors Affecting Its Implementation 
in Zoos Globally’ (2021) 11 Animals 1721.

52  Kathy Carlstead and David Shepherdson, ‘Al-
leviating stress in zoo animals with environmental en-
richment’ in Gary P Moberg and Joy A Mench (eds), The 
Biology of Animal Stress: Basic Principles and Implica-
tions for Animal Welfare (CABI Publications 2000); Rebec-
ca K Meagher, Dana L M Campbell and Georgia J Mason, 
‘Boredom-like states in mink and their behavioural corre-
lates: A replicate study’ (2017) 197 Applied Animal Behav-
iour Science 112; Sitendu Goswami and others, ‘Effects of 
a combined enrichment intervention on the behavioural 
and physiological welfare of captive Asiatic lions (Pan-
thera leo persica)’ (2021) 236 Applied Animal Behaviour 
Science.
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Normal behaviour

The Zoo Standards state that animals should be 
granted the opportunity to express most nor-
mal behaviour, although they provide no spe-
cific guidance on what this normal behaviour 
includes or excludes. Similarly, the LAIAR Guid-
ance states that animals must be able to ex-
press natural behaviours in their living environ-
ment, and the DWAA states, “while any animal 
concerned is at the premises where it will nor-
mally be held, its accommodation is such that it 
can take adequate exercise”.53 Neither the LAIAR 
Guidance nor the DWAA make any reference 
to behavioural provisions for when animals are 
away from their “home environment”. This is par-
ticularly concerning for animals licensed under 
the LAIAR as they may be away from their home 
environment for a significant period of time54 
and their off-site performance locations are not 
subject to inspections. The DWAA only makes 
reference to the need for “adequate exercise” 
and does not mention any species-specific nat-
ural behaviour of any kind such as socialising or 
burrowing. It is clear that none of the guidelines 
strive to encourage provision for animals to ex-
press all natural behaviours. 

Despite more than 2,400 birds of prey being ex-
hibited in England under the LAIAR,55 the LAIAR 
Guidance does little to prevent tethering, a 
practice which restricts natural flight behaviour 
and risks tibiotarsal fracture.56 Section 7.2 of the 
LAIAR Guidance only states that birds must not 
be tethered permanently, and if animals are un-
able to move fully (i.e. use their natural full range 
of movements, such as running and flying) in any 
temporary enclosure, they must be given the 
chance to do so at least once each day and a 
record kept. Although neither the Zoo Standards 
nor the LAIAR Guidance currently prohibit teth-
ering, Section 8.7.4 of the Zoo Standards offers 
more detailed guidance. For example, they rec-
ommend that owls and vultures should not be 
tethered and flying areas should not be in view 
of tethered birds. Despite this, an investigation 

53  DWAA, s 1(3)(f).

54  Born Free (n 21).

55  ibid.

56  Alberto Rodriguez Barbon and Marie Kubiak, 
‘Birds of Prey’ in Marie Kubiak (ed), Handbook of Exotic 
Pet Medicine (Wiley-Blackwell 2020).

commissioned by the organisation Freedom for 
Animals revealed that three quarters of the zoos 
they surveyed still practise tethering, with 27% of 
the tethered birds being owls.57 Tethering may 
not be applicable to the DWAA as no birds of 
prey are currently listed on the Schedule.

At the time of writing, revisions to the Zoo Stand-
ards are under consideration, with the draft re-
vised Standards proposing to phase out teth-
ering.58 Although a phase-out of this unethical 
practice in zoos would, of course, be welcome, 
it is important that birds of prey held under all 
other relevant legislation are afforded the same 
welfare standards.

Similarly, although neither guidelines specifi-
cally prohibit surgical modifications, ‘Appendix 
6 - Animal contact areas’ and ‘Appendix 8 – Spe-
cialist exhibits’ of the Zoo Standards provides 
some very limited guidance in this regard. For 
example, they recommend that stings should 
not be removed from rays and that any pinion-
ing of birds should be justified by a pinioning 
policy. By contrast, body modifications are not 
mentioned in the LAIAR Guidance at all. Given 
the significant welfare implications of surgical 
interventions aimed at modifying behaviour, and 
the consequential prevention of natural behav-
iour expression, future guidance should seek to 
eliminate such practices.

Transportation

The advice on transportation is more specif-
ic in the LAIAR Guidance compared to the Zoo 
Standards and DWAA, given the likelihood that 
animals licensed for exhibition under the LAIAR 
will be frequently transported. However, none 
of the guidelines provide maximum journey dis-
tances or frequency of travel. Despite the LAIAR 
Guidance stating that travel time “should be as 
small as possible”, there are multiple licensed 
animal exhibition establishments that claim to 

57  Laura Tomlinson, ‘Examination of the li-
censing, welfare and other issues relating to bird 
of prey zoos in the UK 2018’ (2018) <www.freedom-
foranimals.org.uk/Handlers/Download.ashx?IDM-
F=a8a9e5bd-efb2-4fe1-a163-b3e5aeb9511d>.

58  Born Free, ‘Giraffes Simply Don’t Belong in Zoos 
– No Wild Animals Do!’ (2022) <www.bornfree.org.uk/arti-
cles/giraffe-day-2022>.
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travel across the UK.59 

Transportation guidance is completely lacking 
in the DWAA, although local authorities may 
specify conditions on the licence regarding 
whether and in what circumstances the animal 
can be moved from the premises.  For example, 
a DWAA licence holder may require permission 
to transport an animal into another local author-
ity area.60 However, transportation conditions in 
relation to animal welfare may not be specified 
on the licence.

Similarly, a common licence condition applied 
to zoos is that the licensee must notify the lo-
cal licensing authority prior to the temporary re-
moval of any Category ‘1’ listed animal other than 
for veterinary attention or inter-zoo transfer.61 
The notification commonly requires the licence 
holder to specify the method of transportation, 
public safety arrangements and provisions to 
ensure the animal’s welfare is maintained. The 
Zoo Standards also stipulate that transport 
methods for the species must conform with the 
provisions of the International Air Transport As-
sociation (IATA).62 The Convention on Interna-
tional Trade in Endangered Species of Wild Fau-
na and Flora (CITES) have produced guidelines 
for the non-air transport of live, wild animals and 
plants.63 Although these guidelines only relate 
to international travel and are limited to the taxa 
protected by the convention, its animal welfare 
considerations could also be applied to species 
held under relevant UK legislation. Domestic 
transport of any vertebrate animal, excluding 
certain species of livestock, that is “part of an 
economic activity” requires a United Kingdom 
Animal Transport Certificate to be completed to 

59  Born Free (n 21).

60  Eg East Riding of Yorkshire Council, ‘Dangerous 
wild animal (DWA) licences’ <www.eastriding.gov.uk/
business/licences-and-registrations/available-licences/
animals/dangerous-wild-animals/>; Erewash Borough 
Council, ‘Dangerous Animals’ <www.erewash.gov.uk/ani-
mal-welfare-section/dangerous-animals.html>; Tendring 
District Council, ‘Dangerous Wild Animals’ (2022) <www.
tendringdc.gov.uk/business/licensing-legislation/ani-
mal-licensing/dangerous-wild-animals>.

61  Defra (n 11).

62  Defra (n 12).

63  CITES, ‘CITES Guidelines for the Non-Air Trans-
port of Live Wild Animals and Plants’ (2022) <https://cites.
org/sites/default/files/eng/resources/transport/E-FI-
NAL_CITES_Non-air_transport_Guidelines.pdf>.  

comply with Article 4 of Council Regulation (EC) 
1/2005 (as retained).64 The form contains com-
pulsory and optional fields. Section 13 requests 
details on times and places where rest stops 
were taken and if animals were fed or watered, 
but the completion of this section is not com-
pulsory. Journeys exceeding eight hours require 
a Journey Log to be completed which requires 
more thorough declarations by the transporter.65

Training 

In terms of animal training, whereas the LAIAR 
Guidance only permits the use of positive re-
inforcement, positive punishment can still be 
used to train zoo animals. The DWAA does not 
mention any guidance on animal training. 

Although the LAIAR Guidance allows animals to 
be trained for both educational and entertaining 
performances, the Zoo Standards only mentions 
training for educational demonstrations. Howev-
er, this attitude towards education is not reflect-
ed in the Zoo Standards’ guidance for perfor-
mances. This is because ‘Appendix 7 - Training 
of animals’ in the Zoo Standards mentions tak-
ing animals to film studios as an example of a 
demonstration outside a zoo. The section also 
states how zoo operators can take animals to 
locations “for commercial or other purposes”. 
Training, for any purposes, is not mentioned in 
the DWAA.

Performances

The LAIAR Guidance includes conditions which 
aim to limit stress, fear, pain and anxiety dur-
ing public demonstrations. By contrast, the Zoo 
Standards are less specific as the zoo operator 
has “the absolute right to say for how long and 
for what purposes the animals may be used” 
and is responsible for ensuring that “appropriate 
guidelines for the use of animals are followed”.66 
Similarly, the DWAA does not mention any guid-
ance regarding public demonstrations. This 
suggests that animal welfare standards are at 

64  APHA, ‘United Kingdom Animal Transport Cer-
tificate’ (2021) <http://apha.defra.gov.uk/external-opera-
tions-admin/library/documents/exports/WIT06.pdf>.

65  APHA, ‘Journey Log’ (2021) <https://assets.pub-
lishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/948576/wit7.pdf>.

66  ibid.
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the discretion of zoo representatives and DWAA 
licence holders when animals are taken to other 
locations for commercial purposes.

By way of example, the LAIAR Guidance includes 
conditions in relation to props, animal costumes, 
make-up and special effects. It states that these 
components should not “cause any unneces-
sary pain, suffering, distress or discomfort. They 
must be used for the shortest time possible”.67 
However, the wording suggests that animals 
can be subjected to some pain, suffering, dis-
tress and discomfort if it is deemed necessary 
for the purpose of the demonstration. The use 
of wild animals for public entertainment should 
not be considered “necessary” under legislation. 
This is particularly concerning as the guidelines 
do not provide any detail on what is considered 
to be acceptable. The only provision is that “the 
exhibited animals must be suitable for the ac-
tions involved in the exhibition”.68 This guidance 
is not specific enough for inspectors to be able 
to determine what kind of performance should 
be considered ’suitable’ for a wild animal.

Crucially, there are also no specific limitations 
on the duration of demonstrations or interac-
tions in the LAIAR Guidance, Zoo Standards or 
DWAA. The only reference to duration is pro-
vided by the LAIAR Guidance, which states that 
animals “must have clear breaks from exhibits… 
and must have sufficient breaks”.69 Although 
details of demonstrations should be recorded, 
there is no clear guidance for inspectors to de-
termine whether animals are being exhibited or 
required to perform for too long. The duration 
of animal performances are highly variable, and 
have been found to range from two minutes to 
12 hours.70

A small but concerning difference is that the Zoo 
Standards state that animals must not be pro-
voked for the benefit of a public demonstration, 
whereas the LAIAR Guidance states that animals 
must not be used to provoke or annoy another 
animal for this purpose. Therefore, animals un-
der a LAIAR licence may be continually goaded 
by handlers and objects during exhibitions. Ani-

67  Defra (n 4).

68  ibid.

69  ibid.

70  Born Free (n 21).

mals may be incited to demonstrate a defensive 
act. For example, snakes might be goaded to 
strike or armadillos to roll into a ball, a provoca-
tion which would naturally distress the animal.

The DWAA does not mention any performance 
requirements. Although such requirements may 
be less applicable to the animals held under this 
Act, a licence holder could still use their animals 
for exhibition and performance and not require 
either a LAIAR or ZLA licence if they fall out of 
scope of either of these pieces of legislation. For 
example, a DWAA licence holder may not meet 
the business requirements for a LAIAR licence, 
and may not open their doors to the public for 
a sufficient number of days to require a zoo li-
cence. Therefore, there is potential for animals 
licensed under the DWAA to be used for per-
formance without there being any related provi-
sions in the associated licence.

Handling

Handling is known to induce anxiety and stress 
in wild animals.71 The Zoo Standards and LAIAR 
Guidance provide similar guidance for han-
dling by non-staff, despite public handling be-
ing the most common type of exhibition under 
the LAIAR,72 and therefore may be more likely 
to occur under this licence. Under the LAIAR, 
staff are responsible for stopping interactions if 
the animal shows signs of fear, suffering or fa-
tigue, and facilities for washing hands must be 
offered to handlers. Although the LAIAR Guid-
ance states that animals should not be handled 
by people who appear under the influence of 
alcohol or psychoactive substances, there is no 
further advice given in relation to non-staff han-
dlers. For example, there is no mention of a re-

71  Eg Yvon Le Maho and others, ‘Stress in birds due 
to routine handling and a technique to avoid it’ (1992) 263 
The American journal of physiology; Erin M French, ‘Re-
sponse of White’s treefrog (Litoria caerulea) to common 
household captivity stressors [Senior Study]’ [2007]; Tre-
vor T Zachariah and others, ‘Acute Corticosterone Stress 
Response to Handling in Four Captive Gopher Tortoises 
(Gopherus polyphemus)’ (2009) 19 Journal of Herpetolog-
ical Medicine and Surgery; Clifford Warwick , Phillip Arena 
and Catrina Steedman, ‘Spatial considerations for captive 
snakes’ (2019) 30 Journal of Veterinary Behavior; Victoria 
R Stockley, Anna Wilkinson and Oliver H P Burman, ‘How 
to Handle Your Dragon: Does Handling Duration Affect 
the Behaviour of Bearded Dragons (Pogona vitticeps)?’ 
(2020) 10 Animals. 

72  Born Free (n 21).
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quired age or emotional state of handlers. The 
DWAA does not provide any guidance regarding 
handling beyond the licence holder requiring 
insurance for any death or injury caused by the 
animal, despite how dangerous the implications 
of mishandling a dangerous wild animal could 
be. When considering the intent of the DWAA, 
it seems contradictory that animals of species 
that are listed on its Schedule are permitted to 
be used for interactive experiences under LAIAR 
and zoo licences.

Establishment closure

Under the Zoo Standards, provisions must be in 
place if the zoo were to close, whereas there is 
no mention of this in the LAIAR Guidance. This 
is particularly concerning as animal exhibits are 
subject to less frequent inspections and their 
“business risk” is not determined like other li-
censed activities under the LAIAR, such as the 
selling of animals as pets.73 As DWAA licence 
holders are private individuals rather than busi-
ness operators, this aspect is less applicable. 
However, local authorities are able to seize the 
animal and “retain it in the authority’s possession 
or destroy or otherwise dispose of it”.74 This is 
concerning as there is no requirement for local 
authorities or licensees to attempt to find suit-
able homes for seized animals. As international 
guidelines on live animal confiscations already 
exist75, elements of this guidance could be ap-
plied to domestic legislation to maximise the in-
dividual welfare of the animals.

Conclusions

Animal welfare considerations differ considera-
bly between the three different pieces of legis-
lation regulating the keeping of wild animals for 
human entertainment in England (see Appen-
dix 1 for a summary comparison of the three li-
cences). Species which could be covered by all 
three licences, such as camels and lemurs, are 
therefore afforded different standards of envi-
ronment, diet, healthcare and behavioural op-
portunities, depending on the particular licence 

73  Defra, ‘Animal activity licensing process: statuto-
ry guidance for local authorities’ (2022).

74  DWAA 1976, s 4(1)(b).

75  IUCN, ‘Guidelines for the management of con-
fiscated, live organisms’ (2019) <https://portals.iucn.org/
library/node/48352>.

held by their owner. 

The ZLA and accompanying Zoo Standards af-
ford greater welfare protection to captive wild 
animals than the LAIAR and accompanying 
LAIAR Guidance and the DWAA in many aspects. 
For example, they provide more species-specif-
ic care guidance; require more frequent routine 
inspections; and require a more comprehensive 
programme of veterinary care. However, the 
Zoo Standards still fall short in protecting cap-
tive wild animal welfare. For example, the care 
guidance provided lacks detail and only covers 
a limited number of taxonomic groups. Detailed 
guidance is not provided for animal performanc-
es, either at the zoo or any off-site locations, and 
zoo inspections are based on assessment of 
welfare inputs rather than welfare outcomes. 

The LAIAR Guidance has more specific and rel-
evant standards than the original performing 
animals legislation which the LAIAR replaced, 
and includes more provisions for demonstrat-
ing animals than the Zoo Standards or DWAA. 
However, these provisions are lacking in detail. 
For example: there is no guidance on the nature 
of demonstrations that are appropriate for dif-
ferent taxonomic groups; no limitations on the 
duration and frequency of demonstrations, nor 
the distance travelled to off-site locations; and 
no guidance on minimum enclosure sizes for 
animals being temporarily exhibited. The LAIAR 
and accompanying Guidance also fall short in 
other areas. For example: detailed species-spe-
cific care guidance is not provided; veterinary 
care requirements are less comprehensive than 
in the Zoo Standards; there is no requirement to 
have provisions in place to secure the welfare 
of licensed animals were the establishment to 
close; and, unlike the ZLA and DWAA, the LAIAR 
affords no welfare protection to invertebrates, 
which are used for exhibition in large numbers. 
Routine inspections are infrequent (once every 
three years), do not require a veterinary surgeon 
to be present, and only take place at the home 
site. Therefore, animals exhibited off-site may 
spend a significant amount of time in environ-
ments which are not currently inspected. Fur-
thermore, inspectors are not required to have 
up-to-date experience or continuing profession-
al development in captive wild animal welfare.

The DWAA only includes rudimentary animal 



welfare considerations, affording captive wild 
animals with the least welfare protection of all 
three pieces of legislation. Although the DWAA 
does require a veterinary surgeon or practition-
er to carry out inspections and includes inverte-
brates within the scope of the legislation, it fails 
to protect captive wild animal welfare in many 
areas. For example: the DWAA has no provisions 
for any species-specific natural behaviour of 
any kind, such as socialising; no detailed animal 
care guidance; inspections are infrequent (once 
every two years); inspectors are not required to 
have relevant experience with captive wild an-
imals; and veterinary involvement is not men-
tioned, other than for inspections. 

All of the guidance, Acts and Regulations lack 
detailed, evidence-based, species-specific an-
imal welfare guidance and detailed information 
on how animal welfare should be assessed by 
inspectors. Inspections for all three licences are 
currently based on the assessment of welfare 
inputs, rather than welfare outcomes. All three 
pieces of legislation permit captive wild animals 
to be involved in stressful situations for the pur-

pose of entertainment or education, and cur-
rently allow out-dated practices such as tether-
ing and pinioning. 

We recommend that if wild animals are to con-
tinue to be kept in captivity and used as enter-
taining or educational exhibits, then they need to 
be afforded better legal protection through the 
introduction of stricter and consistent inspec-
tion processes, veterinary care, species-specific 
management guidelines and performance re-
strictions across all relevant legislation.

Recommendations

Develop a single set of detailed, evidence-based 
species-specific welfare guidance, based pri-
marily on animal welfare outcomes as well as 
inputs, compliance with which should be a li-
cencing requirement for each of the relevant 
legislative instruments.

Where animals are used for exhibition, the rel-
evant legislation should specify the exhibition 
activities which are suitable and therefore per-
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mitted for different taxonomic groups, and pro-
vide species-relevant maximum limits on the 
duration and frequency of demonstrations, and 
transportation, to help ensure the welfare of 
performing and travelling animals.

The inspection of all licensed individuals and op-
erators keeping wild animals should be carried 
out at least annually and LAIAR licence holders 
should also be subject to regular inspections at 
locations that are typical of those they visit for 
exhibition activities, to ensure that all licence 
conditions are being complied with.

Given the wide variety and large number of wild 
animals being kept and trained for exhibition by 
businesses in England under LAIAR licences, and 
the varied and complex needs of wild animals 
in captivity, all inspectors of businesses keeping 
or training wild animals under a LAIAR licence 
should be required to demonstrate appropriate 
experience in captive wild animal welfare. They 
should also demonstrate evidence of continued 
professional development in captive wild animal 
welfare issues. As a minimum, they should also 
hold a Level 3 certificate or equivalent granted 
by a body, recognised and regulated by Ofqual 
which oversees the training and assessment of 
persons in inspecting and licensing animal ac-
tivities businesses that keep or train animals for 
exhibition. As well as meeting these criteria, we 
also recommend that at least one of the inspec-
tors at each inspection should hold a formal, 
RCVS-recognised, veterinary qualification in or-
der to ensure competency in evaluating compli-
ance with conditions relating to animal health.
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Appendix 1. A summary comparison of the scope and welfare considerations for each licence.

DWAA ZLA and Zoo Standards LAIAR and LAIAR Guidance

Scope

Animals cov-
ered

Wild animals listed 
on the Schedule (ver-
tebrates and inverte-
brates).

Wild animals (vertebrates 
and invertebrates).

All vertebrate animals (exact 
definition not given).

Criteria for li-
cence

Private individual or 
business (excluding 
zoos and pet shops) 
keeping a species list-
ed on the Schedule.

Accessible to the public 
for seven of more days in 
a calendar year (regardless 
of fees) and exhibits a sig-
nificant number of wild an-
imals or species.

Viewed by a public audience 
(either in-person or via elec-
tronic media) by a business 
that charges a fee. 

General welfare

General envi-
ronment

Suitable temperature, 
lighting and ventilation. 

Suitable temperature, light-
ing (both levels of spectral 
distribution), ventilation and 
noise levels, with consider-
ation given to the needs of 
pregnant and newly-born 
animals.
Details species-specific re-
quirements for some taxa.

Suitable temperature, light 
levels, ventilation, noise lev-
els, air quality and water 
quality, with consideration 
given to health status and 
age.

Housing Suitable bedding ma-
terials, construction, 
size, drainage and 
cleanliness.

Suitable for the num-
ber of animals pro-
posed.

Suitable bedding materi-
als, design, size, drainage, 
cleanliness and shelter.
Refuge areas must be pro-
vided for nervous animals 
to escape the permanent 
gaze of the public.
Details species-specific re-
quirements for some taxa.

Suitable housing and bed-
ding materials, size, cleanli-
ness, resting areas and have 
separate areas for sleeping, 
toileting and exercising.
Housing must allow an ani-
mal to lie fully stretched out, 
rest comfortably,
stand in their natural posture, 
move around freely and hide 
from human view and other 
potentially frightening stimu-
li, where appropriate.

Food and wa-
ter provision

Supplied with ade-
quate and suitable 
food and drink.

Details species-specific re-
quirements for some taxa. 
Diet must be approved by 
vet.
Constant access to clean 
drinking water from appro-
priate receptacles.

Mentions diet quality, quan-
tity, frequency, method and 
adjustment.  Diet only re-
viewed by vet if there are 
concerns.
Constant access to clean 
drinking water from appro-
priate receptacles.

Normal be-
haviour

Able to take adequate 
exercise in its usual ac-
commodation. 

Allowed the opportunity to 
express most normal be-
haviour.

Able to express natural be-
haviours in their living envi-
ronment.
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Enrichment Not mentioned. Species-specific enrich-
ment available.

Species-specific enrich-
ment available and regularly 
changed.

Isolation Not mentioned. Isolation facilities available 
for new and sick animals.

Isolation facilities available 
for sick animals.

Breeding Not mentioned. Captive breeding encour-
aged, if appropriate.

Sexed or housed in single 
sex groups, if appropriate.

Grooming Not mentioned. Not mentioned. Routinely groomed, if appro-
priate.

V e t e r i n a r y 
care

Not mentioned Registered with both a local 
veterinary practice and a 
specialist and receive reg-
ular veterinary visits as part 
of a programme of preven-
tive and curative veterinary 
care.   Must have at least a 
dedicated treatment room 
on the premises.
Post-mortem examinations 
should be carried out in 
accordance with veterinary 
advice.

Registered with suitable lo-
cal vet, but veterinary visits 
only when deemed neces-
sary. Should consider need 
for veterinary presence when 
taken to a film set.
No mention of post-mortem 
examinations.

Attendance Must be visited at suit-
able intervals.

All animals should be 
checked at least twice daily.

Not left unattended for a pe-
riod likely to cause distress, 
with staff visiting animals at 
regular intervals of between 
4 to 6 hours during the day, if 
appropriate.

Body modifi-
cations

Not mentioned. Should not remove stings 
from rays to make them 
safe for open touch exhibits 
and should have a justifia-
ble pinioning policy.

Not mentioned.

Smoking Not mentioned. Smoking must be prohib-
ited where the health and 
welfare of animals will be 
compromised.

Not mentioned.

Demonstrations

Animal train-
ing

Not mentioned. Should use positive rein-
forcement, with negative 
reinforcement never com-
promising welfare.
Training should provide a 
net welfare benefit to the 
animal, with records kept 
of behavioural irregularities 
during training.

Must use positive reinforce-
ment, never using punish-
ment and physical force.

Must not use restraining 
equipment on animals not 
trained to wear them.



32      UK Journal of Animal Law | Volume 7, Issue 1, May 2023

 

Performances Not mentioned. For education purposes.
Animals must not be pro-
voked. The zoo operator or 
representative must be sat-
isfied that the animal is not 
likely to suffer distress or 
contract disease and is re-
sponsible for deciding the 
performance duration and 
purpose.
Feeding by the public must 
be controlled and bird fly-
ing areas should not be in 
view of tethered birds.
Considers impact of remov-
al from social group.

For education or entertain-
ment purposes.
Animals must not be used to 
provoke other animals, have 
clear breaks, be in good 
physical and mental health 
and be able to avoid people. 
Records kept of when and 
for how long animals are ex-
hibited.
Everyone present must be 
briefed how to behave and 
equipment and chemicals 
used must not compromise 
welfare.
Considers predator and prey 
proximity, compatible social 
groups and impact of remov-
al from social group, with fe-
male animals not being sep-
arated from their dependent 
offspring.

Handling Not mentioned. Under staff supervision only 
and consistent with welfare 
interests.
Done for restricted peri-
ods and with care to avoid 
unnecessary discomfort, 
stress or physical harm.

Under staff supervision only 
and consistent with welfare 
interests.
Stopped if welfare compro-
mised and must not be han-
dled by those under the in-
fluence of drugs.

Transportation Must not be moved 
from those premises 
or shall only be moved 
in such circumstances 
as are specified in the 
licence.

Removal of animals from 
zoos discouraged.

Should consider housing, 
temperature, ventilation, 
frequency and proximity of 
predator and prey animals. 
Journey distance should be 
as small as possible.

Other

I n s p e c t i o n 
frequency

At least every two 
years (licence grant 
and renewal).

At least every year. At least every three years (li-
cence grant and renewal).

Staff Not applicable. Suitably competent and no 
convictions under relevant 
legislation, with a suitable 
amount present.

Suitably competent with a 
suitable amount present.

Signs Not applicable. Only public safety and ani-
mal information signs men-
tioned.

Signs displayed on enclo-
sures which deter members 
of the public from disturbing 
the animals.

Closure of es-
tablishment

Not applicable. Partial or full closure provi-
sions in place.

Not mentioned.



Babusia and Bonnie – Hope in Ukraine

My policing career began with patrolling the 
streets of Hastings and ended managing a joint 
agency counter terrorism and serious crime 
team covering international ports in the UK. 
My first interaction with Ukraine was via a seri-
ous crime operation in partnership with Inter-
pol in 2008. From 2015, I’d been working most-
ly with the Greek Police when the opportunity 
arose to work with Naturewatch Foundation on 
its Ukraine projects. This saw me embark on a 
series of journeys via planes, trains (wonderful-
ly cheap and reliable), and automobiles (all with 
broken windscreens) around this captivating 
country. 

Naturewatch Foundation, based in Chelten-
ham UK, started advancing animal welfare thirty 
years ago and, from 1994, began helping ani-
mals across Ukraine. The charity’s projects ini-
tially covered helping stray and shelter compan-
ion animals, as well as wild animals in captivity. 
In 2018, I began training police officers and ani-
mal groups about the relevance of animal wel-
fare and cruelty within domestic relationships, 
families, and communities. I had reached thir-
teen cities before war broke out on 24th Febru-
ary 2022. 

Police training in Ukraine

There are as many patrol police officers in 
Ukraine as there are in the whole of the UK, but 
with two thirds of the population. The country 
still operates with school police officers who en-
gage not just with children, but with the wider 
community. These were the obvious teams to 
aim our training at. Normally when training, I’d 
work with a lawyer who specialises in animal 
law, and we’d cover what the legislation said 
plus why enforcement mattered, not just for the 
animals but also for the human victims affected. 

I would discuss animal crime scenes, forensics 
and then create some exercises for the officers 
to talk them through how to deal with an ani-

mal crime case. I found there was a positive en-
gagement from so many and they took away the 
message that when you protect animals, you 
protect people. 

New laws 

As well as the training work, I quickly realised 
there was a need to progress new laws. There 
are various codes to Ukrainian legislation, in-
cluding the administrative code covering the re-
sponsibility of animal ownership and the criminal 
code covering criminal abuse. Article 299 allows 
for sentencing of offenders for up to eight years, 
with higher sentences of between five and eight 
reserved for those who kill more than one animal 
or commit the crime in front of children. As far as 
I know, this is the only criminal code that recog-
nises the impact of children being exposed to 
animal violence. Following our training, we saw a 
large increase in offences under Article 299 be-
ing recorded and then prosecuted. 

Article 300 of the criminal code covers any con-
duct that is likely to incite or encourage animal 
abuse. One such case in Volnyansk concerned 
a gang operating on the Russian VKontakte ( 
ВКонта́кте) social media platform. The gang 
were killing and torturing animals online where 
viewers paid to watch the abuse for sexual mo-
tivation. The cyber-crime unit of Zaporizhzhya 
Police gathered the evidence necessary to pros-
ecute those involved and they were sent to jail. 
In November 2021, President Zelenskyy signed 
off a new law, 2351, that filled some of the animal 
welfare gaps and, with Naturewatch Foundation, 
we were proud to contribute to the content and 
the campaign to pass this legislation. 

Law 2351

This act criminalises sexual abuse against ani-
mals due to the link with violent behaviour. It 
also lowers the age of criminal responsibility to 
16 and bans euthanasia as a means of popula-
tion control. 

Cases, Updates & Materials
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The law covers additional requirements for han-
dling agricultural animals, prohibits the use of 
sick, injured, weak equids, and extends legisla-
tion relating to wild animals and plants listed in 
the Red Book of Ukraine and CITES.  

The war year

On 24th February 2022 so much changed for the 
animals of Ukraine. Initially, companion animals 
were bundled into any carrier that was available 
and evacuated, or sadly abandoned as human 
owners fled. Many, of course, tragically perished 
under bombardment or because food and water 
supplies were cut off. 

At Naturewatch Foundation we used our knowl-
edge of the country to brief the international an-
imal aid effort and run our own missions to the 
Polish and Romanian borders. We also contin-
ued the spay/neuter project started in 2013, as 
we knew that without effective population con-
trol, we would be shoring up problems for the 
future.  

Every week, every month seemed exhausting, 
but we knew it was far worse for those whose 
home is Ukraine. We were reminded of this reg-
ularly when we talked to Natalie, our represent-
ative in Kharkiv who had to leave her home with 
a small child and rescue animals for a safer lo-
cation. 

Hope  

What we are seeing now, though, is some hope. 
For so many years the lives of animals in Ukraine 
were unseen outside of the country. Now, im-
ages of the love and compassion held for ani-
mal companions from Kharkiv to Kyiv have been 
transmitted across media channels and the 
world has witnessed the animal-human bond in 
the most extreme of circumstances.

One elderly lady, or babusia (бабуся)1, made a 

1  https://gbr01.safelinks.protection.outlook.
com/?url=https%3A%2F%2F1plus1.ua%2Fru%2Ftsn%2F-
novyny%2Fbabusa-hustkou-obmotala-golovu-so-
backi-sob-ta-ne-lakalasa-postriliv-istoria-marii-uhim-
ivni-z-gorenki-foto-akoi-obletilo-socmerezi&data-
=05%7C01%7C%7C705286a3aed04a5bc9c608db1
995089f%7C84df9e7fe9f640afb435aaaaaaaaaa
aa%7C1%7C0%7C638131900113857568%7CUn-
known%7CTWFpbGZsb3d8eyJWIjoiMC4wL-

headscarf that matched her own to wrap around 
her dog Bonnie’s head as she was terrified of the 
bombing. For me, it’s one of the most iconic im-
ages of the first year of war (for photo click on 
the link footnote 1). 

What also offers hope is how so many now work 
collaboratively, with excellent projects at Euro-
group for Animals, across the UPAW network 
that provides food aid, with Animal ID that tags 
dogs and UAnimals which stepped up to new 
levels of care. There’s also so many volunteer 
organisations that deserve mention, such as 
Tailed Banda, who rescued the dogs from Bo-
rodyanka, and Antares, which work with rescue 
dogs to find people and animals trapped under 
rubble. 

When the war ends, I believe the animals of 
Ukraine will finally be in a better place because 
people cared. 

Mark Randell, Campaign Manager Nature-
watch Foundation, and retired Detective In-
spector (Special Branch), UK Police. 

Hunting Trophy (Import Prohibition) Bill

The Hunting Trophy (Import Prohibition) Bill was 
introduced to the House of Commons in 2022 
and aims to prohibit the import of hunting tro-
phies into Great Britain. It underwent the First 
Reading at the House of Lords and was ap-
proved for passage to second reading in March 
2023. No date has been set as of this article as to 
when the second reading will commence, how-
ever the Government has confirmed that they 
will continue to support the Bill in the Lords. 

This Bill was introduced to help protect ani-
mals listed by the internationally agreed Con-
vention on International Trade in Endangered 
Species (CITES). The list is also enacted into UK 
law via the Wildlife Trade Regulations, where 
the list can be found at Annexes A and B. The 
Bill will ban the import of trophies hunted from 
around 6,000 species including many big cats, 
elephants, rhinos, various species of bears, and 
sea mammals. Many of these animals are en-

jAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJX-
VCI6Mn0%3D%7C3000%7C%7C%7C&sdata=1g-
mcznArVSPe6G1mnu8S3G16Ukf371t9u1w5AX-
As7U4%3D&reserved=0
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dangered species and this Bill comes along at 
the same time as other Bills which aim to im-
prove the international treatment of animals. For 
example, the Animals (Low-Welfare Activities 
Abroad) Bill is currently in the Lords for the sec-
ond reading, which will provide the ability for our 
government to ban the sale and advertising of 
activities abroad which involve low standards of 
welfare for animals.

The Bill defines a hunting trophy as the body of 
an animal or any recognisable part or derivative 
of an animal that has been obtained by the per-
son through hunting the animal and is being ob-
tained for personal use. Personal use is not to 
include consumption of the animal. The aim of 
a hunting trophy is for the person to have the 
body and/or body part as a souvenir of the hunt 
itself, with the main aim being to display it. It also 
states that it does not matter whether or not the 
body, part or derivative has been processed in 
any way. 

This Bill is therefore likely to have an effect on 
current legislation, most notably the Ivory Act 

which prohibits dealing in ivory products with-
in the UK. The current act relates to commercial 
trade of ivory products, yet The Hunting Trophy 
(Import Prohibition) Bill will likely impact the im-
port and export of any ivory products for person-
al use. No clear definitions have been agreed 
yet, so it is unknown how this Bill will impact on 
current legislation, however it is interesting to 
consider just how far reaching the definition of a 
‘hunting trophy’ could be. 

This Bill also sets out that an Advisory Board 
should be set up to advise the Secretary of State 
on any questions that relate to the Bill once it 
is enacted. They should also be able to provide 
advice on any matter relating to the hunting tro-
phies which are derived from animals that are 
endangered, or are likely to become, endan-
gered. This would therefore suggest that the Bill 
aims to protect species that are not only clas-
sified as endangered, but also protect species 
that are near threatened or vulnerable. It is up to 
the Secretary of State to decide who should be 
appointed. The Advisory Board should consist of 
up to 3 people and the Secretary of State must 
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consider what expertise these people have 
when it comes to the import of hunting trophies. 

We shall continue to monitor this Bill as it pro-
gresses through the Lords and provide you with 
updates. If you wish to follow along yourself, 
then you can find a link to the Bill at the govern-
ment website here https://bills.parliament.uk/
bills/3202/stages. 

MBR Acres Ltd and others v Free the 
MBR Beagles (formerly Stop Animal 
Cruelty Huntingdon) and others [2022] 
EWHC 3338 (KB)

In 2021, the court granted an injunction to MBR 
Acres Limited to impose restrictions on the ac-
tivities of Free the MBR Beagles and other pro-
testers. The matter was returned to court in 2022 
as the Claimants wished to add further restric-
tions to the injunction order. The injunction was 
put in place to prevent protestors from obstruct-
ing or otherwise interfering with vehicles which 
were traveling to and from the MBR Acres prem-
ises. However the Claimants argued that further 
restrictions were needed to stop protestors from 
personally targeting ‘protected persons’, which 
included employees of MBR Acres, suppliers, 
and contractors that attended the MBR proper-
ty. There were allegations of harassment from 
protestors, which included shouting at staff as 
they entered or left the MBR property, shouting 
expletives, throwing items over the boundary 
fences and attempting to break into the person-
al home of one of the managing directors of a 
contractor company, Impex.

His Honorable Justice Nicklin dismissed the ap-
plication to vary the injunction order, stating that 
the evidence provided by the claimants was not 
sufficient enough to warrant further restrictions 
on the protestors’ right to protest. The Claimant’s 
did not have enough evidence to prove exact-
ly which named Defendant did which alleged 
act, and while the Judge agreed that some of 
the acts were very serious (such as attempt-
ing to break into someone’s private home), the 
Claimant’s could not prove who in the protest 
group actually did this. A number of arrests had 
been made by the police for unlawful activity by 
some of the protestors, but this evidence had 
not been provided to the court and therefore the 
Judge could not comment on which of the de-

fendants acted unlawfully and which protestors 
were simply exercising their right to a peaceful 
assembly. His decision was largely supported by 
the evidence of the Superintendent who dealt 
with the protestors of Camp Beagle and oth-
ers, who stated in his evidence that many of the 
protestors were very cooperative and respectful 
of the current injunction, and that it was only a 
small select few who wished to take their ac-
tions further. The Judge therefore decided that 
the unlawful acts of a few individuals should not 
be used to punish the larger collective of peace-
ful protestors who were exercising their right to 
a lawful and peaceful protest. The Judge also 
made it clear that any unlawful activities should 
be dealt with by the police, so that injunctions 
could be imposed against specific individuals as 
a direct consequence of their unlawful activity. 

The Judge stated that to grant the amended in-
junction as requested by the Claimant’s would 
risk bringing into force an injunction that would 
limit the activities of anyone who came near the 
property, whether they were a protestor or not. 
The Judge felt that this would not only be a step 
too far given the weak evidence provided by 
the Claimants, it was an injunction that had not 
been sought by the Claimant’s application and 
so could not be considered at this hearing. 

Taylor Mcleod is a qualified solicitor based in 
Hertfordshire, where she lives with her hus-
band and house rabbit. She has been an ad-
vocate for animal welfare and animal rights 
throughout her life, and is now using her new 
found love of long-distance running to raise 
funds and awareness for multiple animal wel-
fare organisations.

Hunting with Dogs (Scotland) Act 2023

The Hunting with Dogs (Scotland) Act 2023 (“the 
Act”) repeals and replaces the Protection of Wild 
Mammals (Scotland) Act 2002 (“2002 Act”), which 
makes it an offence to hunt a wild mammal us-
ing a dog in Scotland except in limited specified 
circumstances2.  

2  THE SCOTTISH GOVERNMENT, 2023. Explan-
atory Notes. [online]. Edinburgh: The Scottish Govern-
ment.  Available from https://www.legislation.gov.uk/
asp/2023/1/notes/contents [Accessed 4 May 2023].
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Many will be more familiar with reference to the 
hunting of wild mammals with dogs in the con-
text of ‘fox hunting’; large en masse organised 
hunts with foxes, hares, and other wild mam-
mals being chased and killed by packs of dogs.  

Such traditional ‘countryside pursuits’ or ‘sports’ 
are generally no longer viewed as acceptable 
in Scotland.  Indeed, the former Minister for En-
vironment, Biodiversity and Land Reform Mairi 
McAllan, stated when she introduced the Hunt-
ing with Dogs (Scotland) Bill to the Scottish Par-
liament in February 2022, “I want to make it clear 
that chasing and killing a mammal with a dog, 
for sport or otherwise, has no place in modern 
Scotland – indeed it has been illegal for twenty 
years.”3  

The Act broadly replicates the provisions of the 
2002 Act but makes certain modifications to fur-

3  THE SCOTTISH GOVERNMENT, 2022. Hunting 
with Dogs Bill introduced to parliament. [online]. Edin-
burgh: The Scottish Government.  Available from: https://
www.gov.scot/news/hunting-with-dogs-bill-introduced-
to-parliament/ [Accessed 1 March 2023].

ther limit the circumstances in which it is per-
mitted to hunt a wild mammal using a dog and 
to prohibit trail hunting (the practice of directing 
a dog to find and follow an animal-based scent 
laid for that purpose) except under limited cir-
cumstances.  It also aims to address deficien-
cies of the 2002 Act, in particular with regard to 
the inconsistencies and ambiguities in the word-
ing of the 2002 Act.4

A person commits an offence under the Act if 
they hunt a wild mammal using a dog or know-
ingly cause or permit such an offence to be 
committed, and none of the exceptions set out 
in the Act apply.  For the purposes of the Act, a 
wild mammal is defined as any mammal (oth-
er than human) which is living in a wild state, is 
of a species recognised as living in a wild state 
in the British Isles or has been deliberately re-
leased from temporary or permanent human 
control and is not a rat, mouse, or living under 

4  THE SCOTTISH GOVERNMENT, 2023. Explan-
atory Notes. [online]. Edinburgh: The Scottish Govern-
ment.  Available from https://www.legislation.gov.uk/
asp/2023/1/notes/contents [Accessed 4 May 2023].



38      UK Journal of Animal Law | Volume 7, Issue 1, May 2023

tion which would be effective in achieving the 
intended purpose7, or for section 10, that killing, 
capturing or observing the wild mammal will 
contribute towards a significant or long-term 
environmental benefit and there is no other 
solution which would be effective in achieving 
the intended purpose8.   

A licence for section 3 activity may be granted 
for a maximum period of 14 days which must fall 
within a period of 6 consecutive months9,, and a 
licence for section 9 activity for a maximum pe-
riod of two years, which must fall within a period 
of two consecutive years10.  

In terms of trail hunting, the Act makes it an of-
fence for a person to engage or participate in 
trail hunting unless the dog is being trained for a 
lawful purpose and where such training involves 
no more than two dogs11.  

The penalty for unlawfully hunting a wild mam-
mal using a dog where none of the exceptions 
apply (section 1) is up to 12 months imprison-
ment or a fine not exceeding £40,000 (or both) 
on summary conviction, or up to 5 years impris-
onment or a fine (or both) on conviction on in-
dictment12.  The same summary penalties apply 
to the cause or permit offence under section 2 of 
the Act13 and to the offence of trail hunting under 
section 14 of the Act.  

The Act has not yet been rolled out but is ex-
pected to be later in 2023.  

The new Act has prompted calls in England to 
follow suit and strengthen the Hunting Act 2004 
to overcome loopholes identified in that legisla-

7  Hunting with Dogs (Scotland) Act 2023 Act a.s.p. 
1, section 4(4)(c)  

8  Hunting with Dogs (Scotland) Act 2023 Act a.s.p. 
1, section 10(4)(c) 

9  Hunting with Dogs (Scotland) Act 2023 Act a.s.p. 
1, section 4(4)(g)

10  Hunting with Dogs (Scotland) Act 2023 Act a.s.p. 
1, section 10(4)(g)

11  Hunting with Dogs (Scotland) Act 2023 Act a.s.p. 
1, sections 14 and 16

12  Hunting with Dogs (Scotland) Act 2023 Act a.s.p. 
1, section 1(2)

13  Hunting with Dogs (Scotland) Act 2023 Act a.s.p. 
1, section 2(3)

temporary or permanent human control.5  This 
appears to demonstrate a shift in attitude from 
the 2002 Act which defined foxes, hares, minks, 
stoats, and weasels as “pest species”.  The defi-
nition from the new Act, however, means that it 
remains lawful to hunt rats and mice using as 
many dogs as the person so wishes.  

The exceptions referred to relate to the man-
agement of wild mammals above ground (sec-
tion 3), the management of foxes below ground 
(section 5), for falconry, game shooting, and 
deer stalking purposes (section 6), relieving the 
suffering of injured wild mammals (section 7), 
searching for dead wild mammals (section 8), 
and for environmental benefit (section 9).  Some 
of the exceptions drew criticism during Bill dis-
cussions, particularly those set out in sections 6 
and 9 of the Act.  

Sections 3, 6, 7, 8, 9 of the Act restrict the num-
ber of dogs that can be used under the exemp-
tions to a maximum of two, although licences to 
use more than two dogs for the management of 
wild mammals above ground (section 3) and for 
environmental benefit (section 9) can be applied 
for under sections 4 and 10 of the Act.  

Only one dog is permitted for the management 
of foxes below ground under section 5 of the Act.  

The licensing process requires an application to 
be submitted to the “relevant authority”6 which 
is the Scottish Ministers in terms of the Act or 
NatureScot if functions are delegated by the 
Ministers to them, which is likely.  

Any licence granted under sections 3 or 9 must 
be granted to a particular person or category of 
persons, must relate to a particular species of 
wild mammal, and the relevant authority may 
only permit the use of the minimum number of 
dogs it is satisfied will be effective in achieving 
the intended purpose.  

Importantly, licenses for activities using more 
than two dogs under sections 3 and 9 must not 
be granted unless the relevant authority is sat-
isfied, for section 3, that there is no other solu-

5  Hunting with Dogs (Scotland) Act 2023 Act a.s.p. 
1, section 1(3)

6  Hunting with Dogs (Scotland) Act 2023 Act a.s.p. 
1, sections 4(6) and 10(6).  



tion14 which allow organised hunts to continue.   
Foxhunting, hare hunting, and stag hunting by 
both mounted hunts and foot packs remain le-
gal in Northern Ireland15, despite calls by animal 
welfare charities for a complete ban.  

Hannah L Moneagle, Director & Solicitor – 
Grampian Community Law Centre, Member 
of A-Law Scottish Steering Group & Wildlife 
Working Group

Recent activities of the Scottish Animal 
Welfare Commission

The Scottish Animal Welfare Commission 
(“SAWC”) was created to provide scientific and 
ethical advice to government, focusing particu-
larly on the protection of wild and companion 
animals.16 The SAWC has had a busy year so far, 
publishing reports on the welfare of greyhounds 
used for racing in Scotland (28 February 2023), 
acoustic deterrent devices in salmon farming (6 
March 2023), and handheld remote-controlled 
training devices (e-collars) for dog training (11 
April 2023). These reports are publicly available 
on the SAWC’s website.17

SAWC’s report into greyhound racing in Scot-
land acknowledges the welfare issues which 
can affect greyhounds, including the conditions 
for rearing puppies, the risk of injury or death 
during racing, limited social interactions in ken-
nels, and the risk of neglect and poor veterinary 
care at the end of their racing career.18 The re-

14  LEAGUE AGAINST CRUEL SPORTS (LACS), 2023. 
Tell the Environment Secretary to act now and ban hunt-
ing. [online]. LACS: Godalming. Available from:   https://
takeaction.league.org.uk/page/122282/action/1?utm_
source=twitter&utm_medium=organic&utm_campaign=-
defra_action&utm_id=defra_ban_hunting&utm_content=-
Media+ [Accessed: 4 May 2023].

15  LEAGUE AGAINST CRUEL SPORTS (LACS), 
2023. It’s time to ban hunting with dogs. [online]. LACS: 
Godalming. Available from: https://www.league.org.uk/
what-we-do/northern-ireland-campaigns/nihunting-
shame/its-time-to-ban-hunting-with-dogs/ [Accessed 4 
May 2023].

16  Scottish Government, ‘Scottish Animal Welfare 
Commission’ < https://www.gov.scot/groups/scot-
tish-animal-welfare-commission/> last accessed 1 May 
2023

17  ibid

18  Scottish Animal Welfare Commission, Report 

port makes various recommendations, such as 
the need for veterinary oversight at independ-
ent tracks and the collection of data on injuries 
and fatalities, as well as the introduction of an 
independent regulatory scheme to ensure grey-
hound welfare.19

Acoustic deterrent devices are devices which 
transmit loud, mid-frequency sound from a fish 
farm into the surrounding seawater.20 They are 
used to deter predators such as seals which 
could pose a threat to farmed fish welfare. 
SAWC’s report examining these devices con-
cludes that they may be justifiable in circum-
stances where there is no satisfactory alterna-
tive, however the use of such devices should be 
targeted to minimise harm to cetaceans.21 SAWC 
recommends that alternative strategies to deter 
seals should be used wherever possible, such 
as strengthened netting, altered sea-pen de-
signs, and the exploration of new technology.22 

E-collars can be defined as training devices 
used for dogs, cats and other companion ani-

on the welfare of greyhounds used for racing in Scot-
land, (The Scottish Government, March 2023), <https://
www.gov.scot/binaries/content/documents/gov-
scot/publications/independent-report/2023/03/
report-welfare-greyhounds-used-racing-scotland-scot-
tish-animal-welfare-commission/documents/re-
port-welfare-greyhounds-used-racing-scotland/
report-welfare-greyhounds-used-racing-scot-
land/govscot%3Adocument/report-welfare-grey-
hounds-used-racing-scotland.pdf> last accessed 1 May 
2023, 23

19  ibid 24

20  Scottish Animal Welfare Commission, Report 
on the use of acoustic deterrent devices (ADDs) in 
salmon farming to control predation by seals and their 
wider effects on wildlife, (The Scottish Government, 
March 2023), <https://www.gov.scot/binaries/content/
documents/govscot/publications/independent-re-
port/2023/03/report-use-acoustic-deterrent-devic-
es-adds-salmon-farming-control-predation-seals-wid-
er-effects-wildlife-scottish-animal-welfare-commission/
documents/report-use-acoustic-deterrent-devic-
es-adds-salmon-farming-control-predation-seals-wid-
er-effects-wildlife-scottish-animal-welfare-commission/
report-use-acoustic-deterrent-devices-adds-salm-
on-farming-control-predation-seals-wider-ef-
fects-wildlife-scottish-animal-welfare-commission/
govscot%3Adocument/report-use-acoustic-deter-
rent-devices-adds-salmon-farming-control-preda-
tion-seals-wider-effects-wildlife-scottish-animal-wel-
fare-commission.pdf> last accessed 1 May 2023, 6

21  ibid 20

22  ibid
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mals, which involve the application of an elec-
tric current to the skin (also known as ‘shock 
collars’).23 Currently, e-collars are widely availa-
ble for purchase and use, and there is evidence 
that they can cause pain and distress to com-
panion animals, as well as long-term adverse 
behavioural and welfare effects.24 SAWC’s report 
concludes that maintaining the status quo pre-
sents a significant and unacceptable risk to dog 

23  Scottish Animal Welfare Commission, Report 
on the use of handheld remote-controlled training 
devices (e-collars) in dog training, (The Scottish Gov-
ernment, April 2023),  <https://www.gov.scot/binaries/
content/documents/govscot/publications/inde-
pendent-report/2023/04/report-use-handheld-re-
mote-controlled-training-devices-e-collars-dog-train-
ing-scottish-animal-welfare-commission/documents/
report-use-handheld-remote-controlled-training-devic-
es-e-collars-dog-training-scottish-animal-welfare-com-
mission/report-use-handheld-remote-controlled-train-
ing-devices-e-collars-dog-training-scottish-ani-
mal-welfare-commission/govscot%3Adocument/
report-use-handheld-remote-controlled-training-devic-
es-e-collars-dog-training-scottish-animal-welfare-com-
mission.pdf> last accessed 1 May 2023, 4

24  ibid 43

welfare.25 Various options could be pursued to 
address this, such as restricting the use of e-col-
lars to trainers only, or for the purpose of pre-
venting particular behaviour (such as livestock 
worrying), or a complete ban.26 On the basis of 
the available evidence, SAWC recommends a 
ban on e-collars in Scotland.27

Wildlife Management and Muirburn (Scot-
land) Bill

The Wildlife Management and Muirburn (Scot-
land) Bill28 (the “Bill”) was introduced in the 
Scottish Parliament on 21 March 2023.29 It pro-

25  ibid

26  ibid 43-45

27  Ibid 45

28  SP Bill 24 Wildlife Management and Muirburn 
(Scotland) Bill [as introduced] session 6 (2023)

29  The Scottish Parliament, Bills and Laws: Wild-
life Management and Muirburn (Scotland) Bill, <https://
www.parliament.scot/bills-and-laws/bills/wildlife-man-
agement-and-muirburn-scotland-bill/introduced> last 
accessed 1 May 2023
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vides for the licensing of activities such as the 
use of certain wildlife traps, the killing or taking 
of wild birds and mammals on grouse moors, 
and muirburn, which is the intentional setting 
fire to heather or vegetation as a land manage-
ment practice.30 The Bill is designed to create 
a stronger regulatory scheme for the manage-
ment of Scottish grouse moors.

As set out in the Policy Memorandum, one of 
the main aims of the Bill is to implement the 
recommendations of the Grouse Moor Manage-
ment Review Group, known as “the Werritty re-
view,” by licensing grouse moors to ensure they 
are managed in an environmentally-sustainable 
way.31 There continues to be issues with the ille-
gal use of wildlife traps on grouse moors, affect-
ing protected birds of prey.32 The new licensing 
requirements are intended to address raptor 
persecution in Scotland. The Bill makes various 
amendments to the Wildlife and Countryside 
Act 1981 to introduce requirements for trap users 
to be licensed (ss 12A and 12B), have undertak-
en an approved training course (s 12C), and for a 
wildlife trap license number to be displayed or 
fitted onto the trap (s 12A).

Significantly, the Bill seeks to ban glue traps for 
rodents by making the purchase and use of such 
traps (without reasonable excuse) separate of-
fences.33 The maximum proposed penalties on 
conviction are up to 12 months imprisonment or 
a £40,000 fine, or both for lower-level offences 
and up to 5 years or an unlimited fine for offenc-

30  SP Bill 24 Wildlife Management and Muirburn 
(Scotland) Bill [as introduced] session 6 (2023), <https://
www.parliament.scot/-/media/files/legislation/bills/
s6-bills/wildlife-management-and-muirburn-scot-
land-bill/introduced/bill-as-introduced.pdf> last ac-
cessed 1 May 2023, 1

31  Scottish Parliamentary Corporate Body, Wild-
life Management and Muirburn 0Scotland) Bill Policy 
Memorandum, <https://www.parliament.scot/-/me-
dia/files/legislation/bills/s6-bills/wildlife-manage-
ment-and-muirburn-scotland-bill/introduced/accessi-
ble-policy-memorandum.pdf> last accessed 1 May 2023, 
2

32  Ibid 12

33  SP Bill 24 Wildlife Management and Muirburn 
(Scotland) Bill [as introduced] session 6 (2023), <https://
www.parliament.scot/-/media/files/legislation/bills/
s6-bills/wildlife-management-and-muirburn-scot-
land-bill/introduced/bill-as-introduced.pdf> last ac-
cessed 1 May 2023,  ss 1 and 2

es on indictment.34 Glue traps can result in pro-
longed suffering and are indiscriminate, mean-
ing they are capable of catching non-target 
species.35 In putting forward legislation to ban 
glue traps, the Scottish Government is acting 
on the recommendation of the Scottish Animal 
Welfare Commission.36

The Bill is currently at stage 1 in the Scottish Par-
liament, during which time committees will ex-
amine the Bill and gather views from the public 
and interested stakeholders.37 Stage 1 is expect-
ed to be completed by early October this year.38

Charlotte Edgar, A-LAW Legal Correspondent 
(Scotland).

Animal testing of substances used in 
cosmetics - the decision in Cruelty Free 
International v Secretary of State for 
the Home Department explained

In this briefing note, we explain – and provide a 
short analysis of - the decision in R on the appli-
cation of Cruelty Free International v Secretary 
of State for the Home Department [2023] EWHC 
1064 (Admin), handed down by Linden J. on Fri-
day 5 May 2023. 

Legal and regulatory framework

As the judgment explains, the Home Secretary 
is responsible for the regulation of animal exper-
imentation in Great Britain. She carries out her 
relevant functions through the Home Office’s 
Animals in Science Regulation Unit (“ASRU”), 
which determines licence applications under 
the Animals (Scientific Procedures) Act 1986 

34  ibid, s 1(3) 

35  Scottish Parliamentary Corporate Body, Wild-
life Management and Muirburn 0Scotland) Bill Policy 
Memorandum, <https://www.parliament.scot/-/me-
dia/files/legislation/bills/s6-bills/wildlife-manage-
ment-and-muirburn-scotland-bill/introduced/accessi-
ble-policy-memorandum.pdf> last accessed 1 May 2023, 
4

36  ibid 5

37  The Scottish Parliament, Bills and Laws: Wildlife 
Management and Muirburn (Scotland) Bill Stage 1 – Gen-
eral Principles, < https://www.parliament.scot/bills-and-
laws/bills/wildlife-management-and-muirburn-scot-
land-bill/stage-1#topOfNav> last accessed 1 May 2023

38  ibid
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(“ASPA”). ASRU also advised on policy until 2022 
when a new Animals in Science Policy and Co-
ordination Function unit was established within 
the Home Office. 

The ASPA requires that scientific procedures 
using animals should only be carried out if the 
appropriate licences have been granted (these 
being a personal licence held by a responsible 
individual, an establishment licence for the rel-
evant laboratory, and a project licence authoris-
ing the programme of experimentation or test-
ing). In determining whether to grant a project 
licence the Secretary of State must carry out a 
harm/benefit analysis and be satisfied that the 
proposed project is carried out in accordance 
with the established principles of replacement, 
reduction, and refinement, known as the “3Rs”.

Cosmetics testing ban in the UK

In 1998, the UK Government announced a de fac-
to ban on the testing of substances used whol-
ly or predominantly as ingredients in cosmetic 
products by adopting a policy of not granting 
project licences for such testing. In the previous 
year, the UK Government had announced a sim-
ilar de facto ban in respect of animal testing of 
finished cosmetic products. 

Linden J. explained this (at para. 2) as follows: 

‘From 1998, government policy was that appli-
cations for licences for animal testing of cosmet-
ics, or ingredients which are “wholly or primarily” 
used in such products, would be refused (“the 
Policy”).’ He went on to observe (at para. 67) that: 
‘In 2010 the then Home Secretary told the House 
of Commons, in response to a public petition 
seeking a statutory ban on the testing of cos-
metics on animals: 

“In 1997-98, the Government secured a voluntary 
ban on the testing of cosmetic finished prod-
ucts and ingredients on animals in the United 
Kingdom. We did this because we believed that 
there was inadequate justification for using an-
imals given the benefits of these products and 
the alternative tests available. … We cannot fore-
see any circumstances under which we would 
be prepared to issue licenses under the Ani-
mals (Scientific Procedures) Act 1986 for testing 
on cosmetic finished products and ingredients.’ 

(Our emphasis).

Cosmetics testing ban in the EU

In the meantime, attempts were being made to 
secure a legislative ban across the EU on using 
live animals to test finished cosmetic products 
and cosmetic ingredients, reflecting opposi-
tion across civil society to the use of animals for 
these types of experiments. 

It seemed that civil society was being listened to 
and Council Directive 93/35/EEC was adopted 
in 1993 setting out a timetable for a ban by 1 Jan-
uary 1998. However, responding to industry con-
cern that manufacturers were not yet ready for 
a ban, the deadline for implementation was de-
layed on successive occasions until March 2009 
when the EU brought in a ban on animal testing 
for cosmetic ingredients and the marketing of 
cosmetic products containing ingredients which 
have been tested on animals. From March 2013 
the ban was extended to the sale of cosmetic 
products and ingredients tested on animals af-
ter that date anywhere in the world.

The Cosmetics Regulation was the legislative 
vehicle that purported to end the sale and mar-
keting of cosmetic products tested on animals 
and Article 18 sets out the bans on animal test-
ing of cosmetic products and ingredients, and 
on the marketing within the EU of cosmetic 
products and ingredients that have been tested 
on animals, “in order to meet the requirements 
of this Regulation.”

As Linden J. points out (at para. 3):

‘However, there was a question at EU level as to 
how the bans under Article 18 of the Cosmetics 
Regulation interacted with the more permissive 
regime, at least in relation to animal testing, un-
der Regulation (EC) No 1907/2006 concerning 
the Registration, Evaluation, Authorisation and 
Restriction of Chemicals (“REACH”).’

In 2014, the European Commission and the Eu-
ropean Chemicals Agency issued a Joint State-
ment clarifying their position that substances 
used exclusively in cosmetics could not be test-
ed on animals to meet the ‘information require-
ments of the REACH human health endpoints’ 
but could still be tested on animals to estab-
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lish worker and environmental safety under the 
REACH. For substances that had a mixed use, 
i.e., for cosmetic and non-cosmetic purposes, 
animal testing would be permitted as before 
(see judgment, at para. 4). 

UK policy change

Following the Joint Statement, the Home Sec-
retary confirmed (in July 2015) that the UK’s pol-
icy bans on cosmetics testing would remain in 
place. 

However, the tide began to turn and Linden J. 
points out (at para. 94) that:

‘From the beginning of 2018, establishment li-
cence holders also began to question the Pol-
icy. Concerns were expressed that the testing 
work would be conducted abroad instead, in-
cluding in other EU countries whose approach 
was aligned with the EU position, and there were 
concerns raised about the lack of level playing 
field across Europe for contract research organ-
isations.’

In response to these concerns, in February 2019 
there was a change of policy and ASRU start-
ed to issue licences again for animal testing of 
substances used exclusively or predominantly 
as ingredients in cosmetic products where such 
testing was for complying with requirements 
under the REACH Regulation. 

This change of policy was not communicated 
publicly, (aside from informal discussions with 
certain establishment license holders) and the 
public remained unaware that licences were 
now being granted for animal testing of cosmet-
ics and cosmetic ingredients in Great Britain. 

In fact, Cruelty Free International (“CFI”) had writ-
ten to the defendant on 19 November 2020 for 
clarification of the policy, but there was no reply 
to this letter (despite chasers) until 3 August 2021 
and it was not until this time that the change of 
policy came to light. The letter to Cruelty Free 
International stated (as set out at para. 108 of the 
judgment): 

“The Home Office can confirm it has reconsid-
ered its policy, from the approach that was stat-
ed in the 2015 Summary Grounds and has sub-

sequently aligned its approach to the Board of 
Appeal of the European Chemicals Agency in 
the Symrise case. 

The Home Office aims to publicly clarify its posi-
tion now with the formal publication of an updat-
ed policy and regulatory guidance on the regu-
lation of animal testing for regulatory purposes.”

The reference in the letter to the Symrise case 
(above) related to a number of decisions of the 
Board of Appeal of the European Chemicals 
Agency, which issued decisions on 18 August 
2020 in cases involving substances manufac-
tured or distributed by the chemicals company 
Symrise. The Board of Appeal decided that the 
testing and marketing bans in the Cosmetics 
Regulation did not apply to animal testing car-
ried out for the purpose of satisfying require-
ments arising under the REACH Regulation. 
The REACH Regulation requires manufacturers 
and distributors of chemical substances in the 
EU to register those substances with the Euro-
pean Chemicals Agency and ensure that data, 
obtained from animal or other studies, is ob-
tained with respect to the ‘intrinsic properties’ 
of the substance, including safety for human 
health (including workers manufacturing it) and 
potential effects on the environment. In that re-
gard, the Board of Appeal stated that, although 
the REACH Regulation is not concerned with 
the safety of cosmetic substances for ‘end-us-
ers’ (i.e. people wearing the cosmetics or service 
providers such as hairdressers), data regarding 
human health effects is required in order to en-
sure the safety of manufacturing workers.

In the Symrise cases, the chemicals produc-
er Symrise AG had challenged decisions of the 
European Chemicals Agency requiring that data 
be obtained using animal testing with respect 
to certain cosmetic ingredients. Symrise argued 
that these requirements were contrary to the 
bans in the Cosmetics Regulation. This Board of 
Appeal’s decisions have been appealed to the 
EU General Court, which heard the appeals in 
November 2022. The General Court’s judgment 
is awaited. 

It is worthwhile setting out the comments of the 
judge in full in respect of the Home Secretary’s 
conduct. He states (at para. 204):
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‘Although the circular was issued to stakehold-
ers on 22 July 2022, this was 3.5 years after the 
change of policy. Even then, submitted Mr Bates, 
the fact that the original Policy was being with-
drawn was not made clear. It was only in Sep-
tember 2022 that there was wider notification of 
the policy change but it was still the case that no 
general public announcement had been made 
and, astonishingly, the Defendant has not pub-
lished its revised position pursuant to section 21 
of the ASPA.’

‘There is a good deal of force in Mr Bates’ crit-
icisms of the way in which the ASRU has gone 
about changing the Policy and it is plausible that 
the reasons for this approach included the ones 
which he suggested (para. 205). 

The reasons suggested on behalf by the claim-
ant for this approach included that it was ‘polit-
ically advantageous to the Home Office given 
that it enabled Home Office Ministers to avoid 
public criticism and scrutiny with respect to li-
censing animal testing of cosmetic ingredients.’ 
(para. 176). 

The lack of a public announcement about the 
change of policy was described by the judge (at 
para. 219) as ‘regrettable.’

The legal issues

Ground 4 – Relationship between the REACH 
Regulation and the testing and marketing bans 
in the Cosmetics Regulation

The Court’s judgment first assessed judicial re-
view ground 4, by which CFI had argued that the 
testing bans in the Cosmetics Regulation took 
precedence over any requirement arising under 
REACH to generate data regarding a registered 
substance. In that regard, CFI relied on the in-
clusion in the REACH Regulation of a provision 
stating that the Regulation was “without preju-
dice to: … [the Cosmetics Regulation] as regards 
testing involving vertebrate animals within the 
scope of that [Regulation]”. CFI noted that the 
same animal tests for assessing the safe level of 
human exposure to a substance were relevant 
both to the safety of the substance for endus-
ers and its safety for manufacturing workers. If 
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the approach favoured by the European Chem-
ical Agency Board of Appeal and the Home Of-
fice were correct, then the testing and market-
ing bans in the Cosmetics Regulation would be 
largely deprived of utility, since essentially the 
same animal tests as were prohibited by the 
bans would still need to be carried out.

The Judge rejected that argument. In the Judge’s 
view, the testing and marketing bans applied 
only to testing carried out for demonstrating 
safety within product safety reports prepared 
pursuant to the Cosmetics Regulation. There-
fore, animal testing carried out for satisfying re-
quirements arising under the REACH Regulation 
were outside the scope of the bans. Such ani-
mal testing could therefore lawfully be licensed 
within the EU and UK, albeit that the data gener-
ated by such testing could not then be relied on 
in cosmetic product safety reports.

In relation to this, Linden J. states (at para. 150):
‘I agree with the Board of Appeal in Symrise that 
animal testing which is required by REACH is not 
carried out in order to meet the requirements of 
the Cosmetics Regulation. This is so even where 
the ingredient in question is exclusively for use 
in cosmetics. And I agree with the reasoning of 
the Board of Appeal which led it to this conclu-
sion.’

Essentially, the judge found that while the Cos-
metics Regulation is concerned with the safe-
ty of the end product for the user, REACH is 
concerned with the safety of each chemical 
substance and its impact on workers and the 
environment, who are potentially exposed to 
chemicals in greater concentrations and/or for 
longer periods of time. The court determined 
that the Cosmetics Regulation only bans cos-
metics testing for the purpose of that regulation 
and is not intended to ban the testing of cos-
metics or their ingredients for other purposes, 
principally under the REACH Regulation. 

Grounds 2 and 3 – Lack of consultation and 
transparency

In relation to judicial review ground 2 (the 
Home Secretary’s failure to consult stakehold-
ers  about the prospective change to the policy 
ban) and judicial review ground 3 (the failure to 
notify stakeholders and the public of the aban-
donment or weakening of the policy ban), the 

Home Secretary’s primary case was that she 
was legally obliged to abandon any policy of not 
licensing animal testing of cosmetic ingredients 
where such testing was for satisfying require-
ments arising under the REACH Regulation. As 
discussed further below, the Judge rejected 
that argument, instead finding that the Home 
Secretary retained a discretion to refuse to grant 
licences for animal testing, even where such 
testing was said to be necessary for satisfying 
requirements under the REACH Regulation.

Further, the Judge criticised the Home Secre-
tary for a lack of transparency, noting that it was 
unsatisfactory that the Home Office had allowed 
the public to remain under a misunderstanding, 
for a considerable period of time, that animal 
testing of cosmetic ingredients was not taking 
place in Great Britain, whereas in fact licences 
were being granted for such testing since 2019. 
The Court also found that a letter sent by the 
Home Office to CFI in August 2021 had been 
“misleading” in that it suggested that the change 
in the policy had been made in response to the 
Symrise decisions in August 2020, whereas in 
fact the Home Secretary had already effectively 
decided to cease applying the policy bans from 
February 2019.

The Court nevertheless dismissed the challeng-
es to the Home Secretary under grounds 2 and 
3, finding that her failures to afford transparen-
cy, whilst regrettable, were not unlawful. The 
Judge’s reason for that conclusion arose from 
his analysis of the case law concerning the le-
gitimate expectation of citizens and stakehold-
ers to be consulted and/or notified by a public 
body about a change in policy. The Court found 
that, since there had been no express promise 
to CFI or the public to inform them of changes 
to the policy, there was no public law ‘legitimate 
expectation’ of being informed. 

The Court so found even though: (a) ASPA plac-
es the Home Secretary under a statutory duty 
to publish information, to be used as guidance, 
with regard to how she will determine applica-
tions for licences; and (b) the information pub-
lished by the Home Office, which had still not 
been modified or withdrawn, stated that the 
Home Office would not grant project licences for 
the testing of cosmetics. The Judge found that 
the relevant text in the published information 



applied to animal testing of ingredients as well 
as finished products. The Judge therefore recog-
nised that the Home Office was not applying its 
own published guidance, but nevertheless held 
that the absence of a ‘legitimate expectation’ on 
the part of CFI or the public of being informed of 
any change meant that the failure to modify that 
published information prior to ceasing to follow 
it was not in itself unlawful.

Ground 1

Judicial review ground 1 concerned the applica-
tion of the harm/benefit analysis. CFI argued that 
the Home Office was determining applications 
for project licences to test cosmetic substanc-
es on animals by considering the harm/benefit 
balance in a way that effectively assumed that 
the substance had to be subjected to testing 
in order to satisfy the requirements of REACH, 
without considering the alternative possibility 
that the substance would no longer be market-
ed within the EU/UK. CFI’s case was essentially 
that, on a proper application of the harm/benefit 
test, the Home Office has to consider whether 
the suffering of the animals could be morally 
justified by the potential benefits to humans, tak-
ing account of the nature of the intended uses of 
the substance (i.e. cosmetics uses rather than, 
say, finding a cure for a disease). This ground of 
challenge was ultimately decided on the factual 
evidence, the judge accepting witness evidence 
from Home Office officials that they did consid-
er, as part of the harm/benefit test, whether the 
suffering of the animals could be justified having 
regard to the intended human uses of the sub-
stance in question. 

Permission to appeal to the Court of Appeal

The High Court has itself granted CFI permission 
to appeal in respect of the dismissal of judicial 
review ground 4 (i.e. concerning the Home Sec-
retary’s interpretation of the interface between 
the Cosmetics Regulation and REACH, that is 
the same approach as adopted by the European 
Chemicals Agency Board of Appeal in the Sym-
rise cases). CFI may apply to the Court of Appeal 
for permission to appeal on the other grounds of 
challenge.

Resumption of animal testing not the only pol-
icy option

As noted above, the judge rejected the Home 
Secretary’s argument that she had no choice 
but to cease applying the policy ban, as she 
was legally required to do so on the basis of her 
understanding of the legal requirements of the 
REACH Regulation and its legal relationship with 
the testing and marketing bans in the Cosmetics 
Regulation. In relation to this he stated (at para. 
117): 

‘I accept Mr Bates’ submission that it would in 
principle be open to the Defendant to adopt a 
policy that, whether or not animal testing of in-
gredients for use in cosmetics is required if they 
are to be placed on the market and/or is per-
missible in law, applications for licences to test 
them on animals will generally not be granted 
under the ASPA. The consequence would be 
that where, for example, REACH required ani-
mal testing of such ingredients they could not 
be registered and placed on the market here, 
but it would be open to the Defendant to take 
this position as a matter of policy, for example 
in relation to the question whether, under sec-
tion 5B(2)(b) “the purposes of the programme of 
work justify the use of protected animals”. The 
reality is that the Defendant has modified her 
policy position for pragmatic reasons rather than 
being driven to do so by Symrise or any legal 
requirement.’ 

Conclusion

While the claimant was not successful in this 
legal challenge, it is nevertheless an important 
and significant case. It brings to light certain key 
facts. Firstly, that animal testing for cosmetic 
purposes is, and has been carried, out in the UK 
since 2019, with consumers of cosmetic prod-
ucts unaware of the policy change. Secondly, 
that the reason for the change of policy was 
not for legal reasons, but political expediency 
to enable British producers to continue selling 
their products on the EU market. Thirdly, and 
perhaps, the most astonishing revelation, is the 
Home Secretary’s lack of transparency about 
the change of policy. The government appeared 
to ‘want to have their cake and eat it’, enabling 
producers to continue accessing EU markets, 
while avoiding a public backlash about a roll 
back on a commitment that had been reiterat-
ed publicly over past years, to not issue licences 
testing of chemicals used wholly or primarily for 
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ingredients and finished cosmetic products.

This case also raises important questions about 
our democratic process. Civil society clearly feels 
strongly about this issue, as evidenced by the 
huge public support for a ban on the use of ani-
mals to test cosmetic ingredients. Whatever the 
legal position regarding the interface between 
the Cosmetic Regulation and REACH Regula-
tion (which is still to be determined), the pub-
lic expectation is likely to be that the ‘not tested 
on animals’ label on their cosmetics products, 
means just that. The lack of transparency and 
misleading messaging is certainly ‘regrettable’ 
and potentially undermines public confidence 
in the Home Office and policy making process 
more generally.

The Court has effectively moved the question 
of whether animal testing for cosmetics relat-
ed purposes should be licensed in Great Britain 
back to the political arena. In that regard, as noted 
above, the Court decided that it is legally open 
to the Home Secretary to revert to applying the 
policy ban, including so as to refuse to licence 
animal testing of cosmetic ingredients which is 
said to be required for satisfying requirements 
arising under the REACH Regulation. Equally, 
the Court has decided that the Cosmetics Reg-
ulation does not prohibit the Home Secretary 
from licensing such testing. It now remains to 
be seen whether the Home Secretary will revert 
to applying the policy ban. If she does not do 
so, this will clearly be a political decision, as she 
cannot say she is legally required to stop apply-
ing the policy ban.

Chronology

1993 EC adopts Council Directive 93/35/
EEC setting out a timetable for a ban 
on cosmetics testing by 1 January 1998 
(in fact not achieved until 2009).

1998 UK policy decision not to grant licenc-
es for animal testing of chemicals to 
be used in cosmetics.

2009 EU legislation banning testing of cos-
metics and ingredients banned.

2013 EU ban extended to marketing any-
where in the world of cosmetic prod-
ucts tested on animals. 

2014 EU Commission clarify the ban does 
not include testing for worker and en-
vironmental safety under REACH or for 
chemicals with a mixed use.

2015 Home Secretary confirms that the UK’s 
policy ban on cosmetics testing would 
remain in place, regardless of the EU 
position. 

2017 European Ombudsman rejected a 
challenge to the 2014 Joint Statement. 

2018 In the UK licence holders raise con-
cern with the Home Office about com-
petitiveness with EU counterparts, in 
light of the UK policy and divergence 
with the EU approach. 

2019 The EU Commission confirms its’ inter-
pretation of the REACH and Cosmetics 
Regulation interface in a letter to the 
Claimant.
Home Secretary changes the policy in 
line with the EU approach and grants 
a licence for testing of chemicals used 
for cosmetics. There is no public an-
nouncement and decision is not com-
municated to the claimant. 

2020 The Board of Appeal of the Europe-
an Chemicals Agency decides two 
appeals from a chemicals producer 
(Symrise AG) against their decisions 
requiring chemicals testing on ingre-
dients used for cosmetics, required 
under REACH to satisfy requirements 
for environmental and worker safety.  

2021 Cruelty Free International become 
aware of the change of policy by a let-
ter citing the Symrise case and com-
pliance with EU law as the reason for 
the change

2022 Circular about the change in policy 
issued to stakeholders, 3.5 years after 
the change of policy had been made. 

Paula Sparks, Blanche Koenig, Simon Brooman 
of the UK Centre for Animal Law (A-LAW)’s Ani-
mal Experimentation Law Working Group.



Question: William Windham MP, debat-
ing the Cruelty to Animals Bill [HC Deb, 
13 June 1809, vol 14, col 1030]

‘...his first and general objection to the 
Bill was, that the object of it, however 
commendable, was not such as to be-
come a fit subject of legislation.’

Discuss the relevance of this statement 
to modern society.

Winning entry by Elena Casale 

As the first attempt to regulate the treatment 
of animals, it is not surprising that the Cruelty 
to Animals Bill of 1809 was extremely limited in 
scope. Covering a small set of animals (horse, 
mare, ass, ox, sheep, or swine), it sought to ban 
specific malicious actions such as wounding, 
beating, or abusing.1 Despite the specificity of 
this Bill, it was fervently opposed by William 
Windham MP, who objected to it on four main 
grounds: that because no country had yet legis-
lated on the subject, it should be done very cau-
tiously; that to obligate someone to act morally 
towards animals was to paradoxically strip the 
act of morality; that the unclear boundaries as 
to what constitutes cruelty would render the Bill 
unenforceable; and finally, that to legislate for 
animal welfare was fundamentally anti-working 
class.2 Underlying these claims, Mr Windham’s 
sentiment was that the treatment of animals 
was, however brutal, the prerogative of private 
morality rather than an appropriate subject for 
law. 

To what extent is Windham’s view reflected in 
contemporary British society? Fortunately, the 
treatment of animals has not remained entirely 

1  Cruelty To Animals Bill 1809 

2  HC Deb 3 June 1809, vol 14, cols 1029-32

confined to the sphere of private morality, and 
since Windham’s speech a number of critical 
animal welfare laws have been successfully 
passed. The UK was the first country in the world 
to pass legislation to protect animals in 1822 
with the Cruel Treatment of Cattle Act, which 
was expanded to cover a broader set of animals 
including bulls, dogs, bears and sheep through 
the 1835 Cruelty to Animal Act. The landmark 
Protection of Animals Act was passed in 1911, 
and then, around a century later, the Animal 
Welfare Act 2006, which introduced protections 
for all kept animals in England and Wales. The 
last year has seen a flurry of new legislation: The 
Glue Traps (Offences) Act,3 which bans the use of 
inhumane glue traps, which are a widely avail-
able method of rodent control but can cause 
immense suffering; the Animals (Penalty Notic-
es) Act,4 which imposes fines of up to £5,000 for 
those who fail to properly care for their pets, zoo 
animals and livestock, and finally, the Govern-
ment’s Animal Welfare (Sentience) Act,5 which 
established a committee to deliver a report on 
“whether, or to what extent, the government is 
having, or has had, all due regard to the ways in 
which the policy might have an adverse effect 
on the welfare of animals as sentient beings.”6

Progress has certainly been made, but contem-
porary debates on animal protection have found 
a new faultline in the bifurcation between ani-
mal welfare and animal rights.7 While an animal 
welfare perspective seeks to guarantee that an-
imals are not subject to “unnecessary” suffering,8 

3  The Glue Traps (Offences) Act 2022

4  Animals (Penalty Notices) Act 2022

5  Animal Welfare (Sentience) Act 2022 

6  Animal Welfare (Sentience) Act 2022, s 2(2)

7  Saskia Stucki, “Towards a Theory of Legal Animal 
Rights: Simple and Fundamental Rights” 40 Oxford Jour-
nal of Legal Studies 3, 534

8  Gary Francione, “Animal Rights and Animal Wel-
fare” (1995) 48 Rutgers LR 397 

A-LAW Student Essay Competition 
winner 2023
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animal rights activists seek to develop a positive 
set of animal rights which form the basis for de-
manding the end of institutionalised animal ex-
ploitation. In law, this represents the difference 
between ‘interests’ and ‘rights’: interests ensure 
the interest holder is able to benefit in some way 
from protective action, whereas rights are “mor-
al notions that grow out of respect for the indi-
vidual”, which “establish areas where the individ-
ual is entitled to be protected against the state 
and the majority even where a price is paid by 
the general welfare.”9 Rights arguably offer more 
substantial protection, in that they impose a bur-
den that human beings must accept, regardless 
of the cost or disadvantage, and therefore evade 
the balancing exercise currently undertaken be-
tween human interests and animal welfare. 

Though the notion of animal rights is prevalent 
in activist discourse, animals do not formally 
have rights in UK law.10 Even the idea that they 

9  Bernard Rollin, “The Legal and Moral Bases of 
Animal Rights”, in Gary Francione, “Animal Rights and 
Animal Welfare” (1995) 48 Rutgers LR 398

10  Steven Wise, ‘Legal Rights for Nonhuman Ani-

should has so far been resisted in the political 
sphere. Throughout the debate stages of the 
recently passed Animal Welfare (Sentience) Bill, 
for example, lawmakers were quick to affirm 
the distinction between animal welfare and an-
imal rights, and promote only the former. Lord 
Herbert concluded that while “we should treat 
animals humanely, compassionately and prop-
erly”, “the doctrine of animal rights is unhelpful 
in guiding us as to how we should treat animals”. 
He consequently criticised the Bill for giving “lev-
erage and power” to the animal rights agenda.11 
Finally, Lord Moylan criticised the Bill for being 
“profoundly anti-human”,12 a phrase that belies 
the view that animal welfare rights should only 
be developed insofar as they do not infringe on 
human interests. Mr Windham’s resistance to 
regulating cruelty to animals in 1809 thus finds 
its parallel in contemporary resistance to the an-
imal rights movement. 

mals: The Case for Chimpanzees and Bonobos’ (1996) 2 
Animal Law Review 179, 179

11  HL Deb 16 June 2022, vol 812, col 1909

12  HL Deb 7 April 2022, vol 820, col  2202



And yet, animal rights are ‘fit for legislation’: a 
closer look at existing welfare legislation would 
indicate that, arguably, animal rights are already 
indirectly codified in law, and that the incremen-
tal positive establishment of animal rights is not 
so radical as these lawmakers would believe. 
Saskia Stucki interprets existing animal welfare 
legislation as encompassing certain “simple” 
and “fundamental” rights. “Simple” animal rights 
are characterised as “current, imperfect, weak 
animal rights” in contrast to “fundamental animal 
rights” which are “potential, ideal, strong animal 
rights”.13 Stucki states that some animal welfare 
duties can be read as direct duties owed to the 
protected animals themselves, which makes 
animals beneficiaries. It is possible to read such 
“simple rights” into existing animal welfare legis-
lation. For example, the Animal Welfare Act pre-
dominantly legislates against unnecessary harm 
towards animals, which can be read, as Stucki 
reads it, as the right not to suffer unnecessarily.14 
Hutcheson goes even further to interpret this 
duty as providing a “right to happiness”15. The 
Animal Welfare Act also imposes some posi-
tive obligations on animal owners to ensure an-
imal well being: five welfare “needs” that people 
must provide their animals; namely, a suitable 
environment, a suitable diet, the ability to exhibit 
normal behaviour, being housed with, or apart, 
from other animals, and the being protected 
from pain, suffering, injury and disease.16 Stucki 
characterises “simple rights: “at best imperfect 
and weak rights that do not provide animals 
with the sort of robust normative protection that 
is generally associated with legal rights”,17 but 
these positive obligations go quite a long way in 
ensuring animal wellbeing.

The Animal Sentience Act also arguably cre-
ates “simple rights”. The Act was intended to re-
place Article 13 of the Treaty on the Functioning 
of the European Union’s statement that “ani-
mals are sentient beings” and therefore Mem-

13  Saskia Stucki, “Towards a Theory of Legal Animal 
Rights: Simple and Fundamental Rights” 40 Oxford Jour-
nal of Legal Studies 3, 544 

14  Section 4 AW A

15  Tom L. Beauchamp and R. G. Frey, The Oxford 
Handbook of Animal Ethics (OUP, 2011)

16  Animal Welfare Act 2006, s 9(2)

17  Saskia Stucki, “Towards a Theory of Legal Animal 
Rights: Simple and Fundamental Rights” 40 Oxford Jour-
nal of Legal Studies 3, 544

ber States must “pay full regard to the welfare 
requirements of animals, while respecting the 
legislative or administrative provisions and cus-
toms of the Member States”.18 In practise, the 
Animal Sentience Act describes certain sets of 
animals (any non-human vertebrate, any ceph-
alopod mollusc and any decapod crustacean) 
as sentient,19 but its main purpose is to estab-
lish a committee to deliver a report on “whether, 
or to what extent, the government is having, or 
has had, all due regard to the ways in which the 
policy might have an adverse effect on the wel-
fare of animals as sentient beings.”20 Many have 
criticised the limited nature of this provision, as 
reports will not bind Ministers to any particu-
lar course of action, instead leaving them with 
full agency to judge the right balance between 
animal welfare and other considerations. The 
Bill is also unlikely to create a cause of action 
for judicial review. However, arguably the rec-
ognition of sentience is a step towards a rights 
based protection of animals in law, as the ac-
knowledgement of sentience, argues Kramer, is 
a prerequisite for viewing an organism as a po-
tential rights-holder.21 This potential is what led 
lawmakers such as Sir Geoffrey Clifton-Brown to 
be concerned that “sentience confers rights”.22 
This is a promising first step to creating positive 
legal rights for animals.

Thus we can see that the animal rights/welfare 
dualism has begun to collapse in recent legisla-
tion, and it is not, as some believe, constituted of 
mutually exclusive paradigms.  Not only are an-
imal rights a fit subject for future legislation; but 
they are arguably already present, and hopefully 
further positive animal rights will incrementally 
be legislated for. As such, and fortunately, Mr 
Windham’s view that the treatment of animals 
falls solely within the sphere of private morali-
ty has been steadily chipped away. But more is 
still to be done to shift from the prevention of 
cruelty to guaranteeing a good quality of life for 
animals. The question is, in the famous words of 

18  Consolidated version of the Treaty on the Func-
tioning of the European Union, 26 October 2012, OJ L. 
326/47-326/390; 26.10.2012, Article 13

19  Animal Welfare (Sentience) Act 2022, s 5(1)

20  S 2(2)

21  Matthew H. Kramer, “Do Animals and Dead Peo-
ple Have Legal Rights?” (2001) 14 CJLJ 36

22  HC Deb 18 January 2022, vol 707, col 250
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Bentham “ Can they suffer?”23 Perhaps the solu-
tion is now not just animal welfare, but animal 
rights.  

Elena is an aspiring barrister interested in 
public law, human rights, and technology law 
matters. She is currently completing her voca-
tional studies at the Inns of Court College of 
Advocacy and teaching part-time at the Ox-
ford Internet Institute. Prior to law, Elena stud-
ied English Literature at Oxford, where reading 
the writings of animal rights proponents such 
as Percy Shelley, Mary Shelley and George 
Bernard Shaw ignited her interest in improv-
ing the treatment of animals through the legal 
system.

23  Jeremy Bentham, An Introduction to the Princi-
ples of Morals and Legislation (New York: Prometheus 
1789/2012), 311
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Introduction

The case brought by the Norwegian Society for 
the Protection of Animals (NSPA) seeking to have 
future breeding of English Bulldogs (Bulldogs) 
and Cavalier King Charles Spaniels (Cavaliers) 
banned in Norway has generated significant 
publicity.1 The NSPA argues that the high risk of 
offspring suffering ill-health due to their confor-
mation means any further breeding of Cavaliers 
and Bulldogs should be prohibited under Nor-
wegian animal welfare legislation. Whilst the 
Norwegian Court of Appeal agreed that this was 
the position for Cavaliers, it overturned the ban 
in respect of English Bulldogs. Regardless of its 
eventual outcome, the case has highlighted the 
plight of these dogs and the potential role for 
the law in tackling it. Norway is not alone in ex-
ploring robust legal measures to address breed 
health. Other European countries have placed 
severe restrictions on breeding dogs that suffer 
poor health and welfare due to their conforma-
tion. 

Particular cause for concern are the brachyce-
phalic (short-muzzled) breeds, like the English 
Bulldog, the French Bulldog and the Pug. Al-
though the health issues are well-known, the 
popularity of these breeds in the UK continues 
to rise at a staggering rate,2 leading vets and 

1  Case: 043798ASD-BORG/01

2   Kennel Club registrations for the English Bull-

welfare organisations to call for more effective 
legal intervention including, if necessary, a po-
tential breed ban.3 Various views have been ex-
pressed on the state of current UK law and the 
need for change. Some insist that further legis-
lation is needed to protect offspring,4 whilst oth-
ers argue that the UK already has the legisla-
tion to prohibit breeding of individual dogs with 
harmful conformations, it just needs to be better 
enforced.5 Legal analysis, however, is scarce.6  
This article aims to contribute to this discussion 
by assessing the scope of the current law and 
some possible options for future action. 

We start by identifying the welfare issues asso-
ciated with brachycephalic breeds and the ra-
tionale for legal intervention. Part two addresses 
the current law in the UK. We argue that existing 
rules could – and should - be used much more 
effectively to protect the health and welfare of 
dogs but are unlikely to provide the foundation 
for a ban on breeding specific breeds. Ideally, 
new legislation will be developed in co-opera-
tion with relevant stakeholders to create a work-
able regime applicable to all breeders. The third 
part outlines the approaches taken by selected 
European jurisdictions, which feeds into an as-
sessment - in part four - of the pros and cons of 

dog have risen from 4,782 in 2012 to 15, 403 in 2021 
https://www.thekennelclub.org.uk/media/2400/10yr-
statsutility.pdf

3   vetsagainstbrachycephalism.com

4  Dog Breeding Reform Group (DBRG) Policy 
Position Paper on the Animal Welfare Act 2006 and the 
protection of offspring (undated), 3.1.7, 3.2.3

5  UK Brachycephalic Working Group, press re-
lease 4th Feb 2022

6  DBRG Position Paper (n.4), is a rare example.

Using the law to address harm-
ful conformation in dogs: Is a 
breed-specific breeding ban the 
answer?
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a breed ban versus alternative approaches. The 
fifth part concludes with some suggestions for 
future steps in the UK. 

Part 1: Why is legal intervention needed?

1.1  The health and welfare situation of brachy-
cephalic dogs 

The flat face of brachycephalic breeds is high-
ly distinctive and – for many – hugely attractive. 
Yet, a substantial body of evidence shows that 
brachycephalic breeds are at high risk of suf-
fering a range of disorders intrinsically linked 
to their distinctive conformation, including res-
piratory disease, eye disease, dystocia, spinal 
disease, heat stroke and pneumonia.7 Many of 
these diseases are extremely distressing for the 
dogs, as well as being upsetting and expensive 
for their owners. One key concern is Brachyce-
phalic Obstructive Airways Syndrome (BOAS) 
which can induce feelings of suffocation and 

7  D. O’Neill and others, ‘Unravelling the health sta-
tus of brachycephalic dogs in the UK using multivariable 
analysis’ (2020) Scientific Reports 1, 1

even loss of consciousness.8 The precise genet-
ic and environmental factors causing a dog to 
develop these disorders are complex.9 Never-
theless, because the disorders are inextricably 
linked to the conformation of these breeds, the 
likelihood of those problems being passed to 
offspring is very high.10 

Dogs have been placed in this position through 
our selective breeding practices that have pri-
oritised human aesthetic preferences over their 
health and welfare. We have made them more 
and more extreme because they are perceived 
as, amongst other things, being cuter or more 
appealing like that, as well as being more com-
panionable and more compatible with our - in-

8  Kennel Club and Cambridge University Press, 
Respiratory Function Grading Scheme Protocol for As-
sessors:: https://www.vet.cam.ac.uk/system/files/docu-
ments/FrenchbulldogandbulldoggradingschemeKC.pdf

9  L. Farrell and others, ‘The challenges of pedigree 
dog health: approaches to combating inherited disease’ 
(2015) Canine Genetics and Epidemiology 2

10  O’Neill (n.7)
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creasingly sedentary - lifestyles.11 The prefer-
ence for these exaggerated morphologies has 
largely been generated by breed standards cre-
ated and enforced by the Kennel Club, breed 
clubs and show judges over the last 100 or more 
years.12 It is now reinforced amongst the public 
through social media and celebrity endorse-
ment.

The English Bulldog is a striking example. For-
merly a breed capable of bringing down a bull, 
its physical features have been so exaggerated 
by selective breeding that it is subject to a host 
of ailments.13 Even the healthiest English Bull-
dog will experience reduced exercise tolerance 
compared to non-English Bulldogs.14 But many 
will suffer more than this. During a relatively 
short life15 they face a predisposition more than 
four times higher than non-English Bulldogs to 
BOAS, as well as other disorders of the skin, eyes 
and jaw.16 Yet in 2022 they are one of the most 
sought-after breeds by consumers.17 A recent 
study from the Royal Veterinary College called 
for ‘urgent action to redefine the English Bull-
dog away from its current extreme conformation 
and instead to move the breed rapidly towards 
a moderate conformation on welfare grounds.’18 

1.2 What can we do?

Despite widespread agreement amongst stake-
holders that the health status of certain breeds 

11  R. Packer, ‘Flat-Faced Fandom: Why do people 
love brachycephalic dogs and keep coming back for 
more?’ in R. Packer and D. O’Neill (eds), Health and Wel-
fare of Brachycephalic (Flat-Faced) Companion Animals: 
A Complete Guide for Veterinary and Animal Profession-
als (Taylor & Francis Group 2021)  

12   A. Skipper, ‘A Historical Perspective on Brach-
ycephalic Breed Health and the Role of the Veterinary 
Profession’ in Packer and O’Neill (n. 11)

13  D. O’ Neill and others, ‘English Bulldogs 
in the UK: a VetCompass study of their disorder predis-
positions and protections’ (2022) Canine Medicine and 
Genetics 5

14  L. Lilja-Maula and others, ‘Comparison of sub-
maximal exercise test results and severity of brachyce-
phalic obstructive airway syndrome in English bulldogs’ 
(2016) The Veterinary Journal 219 

15  O’Neill (n.13) 

16  Ibid.  (With true levels of these disorders likely to 
be much higher, 10, 12)

17  Kennel Club (n.2) 

18  O’Neill (n.13) 8

is undeniably poor and requires action, opin-
ion varies over the necessary steps to improve 
breed health.19 One proposed approach is to 
use screening and selective breeding within the 
breed to reduce the prevalence of these dis-
orders. Some argue that if not all dogs of each 
breed are affected by BOAS or other likely health 
issues, there may be potential to breed healthy 
individuals of even the highest risk breeds if po-
tential parents are evaluated prior to mating. The 
Respiratory Function Grading Scheme created 
by the University of Cambridge in partnership 
with the Kennel Club to grade English Bulldogs 
is one such assessment.20 Only dogs showing 
no, or relatively low, levels of BOAS following 
testing are considered suitable for breeding. 

Whilst screening for disorders may be part of 
the toolkit to improve brachycephalic breed 
health, it is unlikely to make a significant differ-
ence to future health if extreme conformation is 
maintained. It is also very difficult to develop an 
effective testing regime because the causal fac-
tors involved in the disorders of brachycephalic 
dogs are complex and uncertain. To have a real 
impact, tests would need to target the multiple 
disorders affecting these dogs, not just BOAS. If 
such tests are developed, a high proportion of 
breeders would need to use them to exclude 
dogs with a predisposition to disease, whilst 
moving to a more moderate conformation over-
all.  A one-off function test, such as the Respira-
tory Function Grading assessment on a potential 
parent is a positive step. But it is not designed to 
capture the overall health risk to future offspring, 
linked to its conformation. It is also only set as a 
recommendation by the Kennel Club, and not 
a mandatory measure,21 thus ultimately leaving 
this decision at the discretion of the breeder. 

Moreover, breeding programmes based on 
screening presuppose that there is sufficient 
genetic diversity to change morphology. Yet 
the extremely low genetic diversity within some 

19  D. O’Neill and others, ‘Moving from information 
and collaboration to action: report from the 3rd Interna-
tional Dog Health Workshop’ (2017) Canine Genetics and 
Epidemiology 4 

20  Kennel Club, 2022. Respiratory Function Grading 
Scheme:https://www.thekennelclub.org.uk/health-and-
dog-care/health/getting-started-with-health-testing-
and-screening/respiratory-function-grading-scheme/

21  Ibid.
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breeds, such as the English Bulldog, makes it 
virtually impossible to breed out the problems 
whilst maintaining the breed purity desired by 
breeders.22 As such, improving the health of 
breeds with high disease burden and low genet-
ic diversity is only possible by careful outcross-
ing with breeds possessing healthier confor-
mations. It follows that a ban on breeding these 
breeds, unless outcrossing, may not just be the 
fastest way to improve health and welfare but 
the only way to ensure the sustainability of these 
well-loved breeds. Even where breeds do have 
a healthy population, it can still be considered 
proportionate to take robust action to reduce 
the ill-health of the subpopulation who suffer.

A slightly less drastic alternative to an outright 
ban would restrict breeding from dogs with ex-
treme physical features. Certain conformation-
al traits have been shown to correlate with a 
high risk of suffering health disorders associat-
ed with brachycephaly (and thus posing a risk 
to offspring). A low cranio-facial ratio (i.e. short 
muzzle length comparative to head length) has 
been identified as a key determinant of the risk 
of BOAS,23 as have abnormal breathing at rest 
(stridor); narrow nostrils (stenosis) and presence 
of a nasal skin fold.24 Whilst not perfect, these 
traits give a strong indication of health risks. 25 As 
such, we could prohibit breeding from dogs that 
score poorly when assessed on these traits.26 
Permitting breeding from dogs only at the least 
risky end of the conformation spectrum would 
move the breeds towards a healthier morphol-
ogy, albeit potentially more slowly than an out-
right ban. However, where breeds have no mem-

22  N. C. Pedersen, ‘A genetic assessment of the 
English bulldog’ (2016) Canine Genetics and Epidemiolo-
gy 6 

23  R. Packer and others, ‘Impact of Facial Confor-
mation on Canine Health: Brachycephalic Obstructive 
Airway Syndrome’ (2015) PLOS ONE 10

24  M. van Hagen, ‘Breeding Short-Muzzled Dogs: 
Criteria for the Enforcement of Article 3.4 of the Animal 
Keepers Decree (Besluit Houders can dieren) – Breeding 
Companion Animals’ (2019) : https://www.uu.nl/sites/
default/files/eng_breeding_short-muzzled_dogs_in_
the_netherlands_expertisecentre_genetics_of_compan-
ionanimals_2019_translation_from_dutch.pdf

25  Cf. R. Gill, ‘Relationship between incidence of 
breathing obstruction and degree of muzzle shortness in 
pedigree dogs’ (2022)  
https://doi.org/10.48550/arXiv.2209.08934

26  van Hagen (n. 24)

bers which have moderately healthy standards 
of these traits, this approach will still require out-
crossing with another breed. 

1.3 The failure of self-regulation 

Ideally regulation of a potentially harmful activ-
ity is undertaken voluntarily by those involved, 
supported by other stakeholders with specialist 
knowledge. Steps have been taken by the Ken-
nel Club and other influential bodies to change 
breed standards and highlight health,27 particu-
larly in the wake of reports highlighting the plight 
of these dogs.28 These include the Breed Watch 
initiative to enable breeders and show judges 
to report concerning changes affecting breeds 
and the Assured Breeder Scheme to incentivise 
responsible breeders and provide a recognised 
standard for the public.29 A code of good practice 
has also been issued by stakeholders, in the ab-
sence of a statutory code.30 Numerous attempts 
have been made to reduce demand for these 
dogs.31 However, despite mounting evidence of 
welfare concerns, decades of campaigning by 
vets, welfare organisations and members of the 
breeding world, voluntary measures for chang-
ing breeder and consumer behaviour have 
achieved little.32 

27  Kennel Club, ‘Breed Health Improvement 
Strategy: a step-by-step guide’ : https://www.thek-
ennelclub.org.uk/health-and-dog-care/health/
breed-health-co-ordinators/breed-health-improve-
ment-strategy-toolkit/#:~:text=What%20is%20a%20
breed%20health,be%20present%20in%20their%20breed. 
Although only approximately one third of dogs are KC 
registered: L. Asher et al, ‘Estimation of the number and 
demographics of companions dogs in the UK’ (2011) BMC 
Veterinary Research 7

28  D. Sargan and N. Rooney, ‘Pedigree Dog Breed-
ing in the UK: a major welfare concern? RSPCA, 2008; 
P. Bateson, ‘An Independent Enquiry into Dog Breeding’ 
(2010); APGAW, ‘A Healthier Future for Pedigree Dogs’ 
2009, 2012, 2014; EFRA Committee, Progeny of Dogs, 
2016

29  Kennel Club, 2022. Breed Watch: https://www.
thekennelclub.org.uk/events-and-activities/dog-show-
ing/judging-dog-shows/breed-watch/

30  Dog Breeding Reform Group, Code of Practice 
for Dog Breeding, 2020

31  For a recent example see the UK Brachycephalic 
Working Group campaign, ‘Stop and think before buying 
a flat-faced dog’: http://www.ukbwg.org.uk/wp-content/
uploads/2021/03/210321-BWG-Concensus-Stop-and-
think-before-buying-a-flat-faced-dog.pdf

32  Skipper, (n.12) It is notable that the Irish Kennel 
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A complex range of factors have made non-bind-
ing measures hard to agree and implement.33 
The space is populated by a large, diverse body 
of stakeholders with a variety of competing in-
terests with no one body having the authority to 
mandate and oversee changes. For the Kennel 
Club, imposing tough rules that are not accept-
ed by members risks alienating its registered 
breeders and losing its influence. Success of ini-
tiatives to improve within breed have been ham-
pered by a lack of metrics by which they can 
be measured and enforced.34 Added to which, 
some owners and breeders remain sceptical of 
the need for substantial change in practice and 
others will supply whatever the public demands. 
Variations in scientific views about the potential 
to improve health within the breed, coupled with 
a failure to acknowledge ill-health in their own 
dogs35 contributes a perceived lack of urgen-
cy. This is also demonstrated through the high 
breed loyalty among brachycephalic dog own-
ers, with Packer et al suggesting that there is a 
high likelihood that current brachycephalic dog 
owners will want to reacquire the same breed 
in the future.36 Strong attachment to their dogs, 
who are part of the family for many, makes this a 
particularly emotive issue.37

Vets have also played a part in normalising the 
disorders and associated medical care required 
by some breeds, leading to a perception that 

Club have recently announced that from 2024 puppies of 
brachycephalic breeds will be endorsed ‘not to be bred 
from’, until required health tests have been complet-
ed. This appears to have been a response to proposals 
to take legislative action: https://www.ourdogs.co.uk/
News/newsa.php?title=IKC_takes_decision_on_brach-
ycephalic_breeds#:~:text=The%20Irish%20Kennel%20
Club%20(IKC,and%20exhibition%20of%20brachycephal-
ic%20breeds.

33  B. Bonnett and others, ‘International and National 
Approaches to Brachycephalic Breed Health Reforms in 
Dogs’ in Packer and O’Neill (n.11) 

34  Ibid., 131,133

35  R. Packer and others, ‘Do Dog Owners Perceive 
the Clinical Signs Related to Conformational Inherited 
Disorders as ‘Normal’ for the Breed? A Potential Con-
straint to Improving Canine Welfare’(2012) Animal Welfare 
81-93 

36  R. Packer and others, ‘Come for the Looks, Stay 
for the Personality? A Mixed Methods Investigation of 
Reacquisition and Owner Recommendation of Bulldogs, 
French Bulldogs and Pugs’ (2020) PLoS ONE 15

37  Ibid.

a degree of disorder is ‘normal for the breed’.38 
Vets have a professional and moral obligation to 
prevent or minimise negative health and welfare 
issues of the animals in their care. However, this 
must also be balanced with the risk of alienating 
clients if they raise concerns about the severity 
of the clinical symptoms of an animal. There is 
also a risk of a conflict of interest where veter-
inary clinics make an income from treating BO-
AS.39 Failing to  adequately educate owners, is 
further perpetuating poor welfare in this indus-
try, and ‘simply facilitating the status quo’.40  It 
may be suggested that by providing treatments, 
such as surgery to alleviate BOAS, this is feeding 
into the perception that such surgeries are nor-
mal for even the most affected breeds.

As a result, there appears to be a clear need for 
statutory regulation to help protect the welfare 
interests of these dogs. There is evidence to sug-
gest the public may welcome legal intervention 
to address this issue, despite the reluctance of 
some stakeholders.41 Nevertheless, attempts to 
strengthen the law in this area must be under-
taken in collaboration with as many stakeholders 
as possible. Bonnett and others caution against 
‘unilaterally’ enacted legislation that does not 
consider all the consequences.42 This is a warn-
ing that must be heeded if we do not want to 
make the situation worse for dogs. It will not be 
easy to construct effective and workable rules 
that are accepted by all stakeholders. The com-
plexity that has bedevilled voluntary approach-
es will also challenge the development of stat-
utory measures, perhaps more so. It may take 

38 
 Packer (n.35)

39  A. Fawcett and others, Consequences and Man-
agement of Canine Brachycephaly in Veterinary Practice: 
perspectives from Australian Veterinarians and Veterinary 
Specialists’ (2019) Animals 3

40  BVA, Vets Speaking up For Animal Welfare: BVA 
Animal Welfare Strategy (2016), 1.4

41  K. Steinert and others, ‘People’s perception of 
brachycephalic breeds and breed-related welfare prob-
lems in Germany’ (2019) 33 Journal of Veterinary Behav-
iour 96

42  Bonnett (n.33) 134 citing DogWellNet, “Interna-
tional Working Group on Extremes of Conformation in 
Dogs (IWGECD).” IPFD DogWellNet: https://dogwellnet.
com/content/international-actions/extremes-of-con-
formation-brachycephalics/international-work-
ing-group-on-extremes-of-conformation-in-dogs-iwg-
ecd-r695/
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time to generate the political will and resources 
to implement proposals and the outcomes will 
not satisfy everyone. However, clearly voluntary 
approaches have not been able, by themselves, 
to improve welfare sufficiently quickly. Whilst 
the precise shape of legal intervention for the 
UK should come from close consultation with 
relevant parties, much can be learnt from the 
experiences of other jurisdictions with more ad-
vanced regimes. To that end, we outline some 
possible options for intervention after a consid-
eration of the scope of existing UK law.

Part 2:  The current scope of UK law

2.1 Legislation applying to all breeders

There is currently no statutory provision in any 
of the countries of the UK that is aimed at re-
stricting the breeding of dogs with harmful con-
formation by all breeders within that jurisdiction. 
The Animal Welfare Act (AWA) 2006, which cov-
ers England and Wales, has two sections that 
could potentially be interpreted as imposing a 
duty of care when breeding dogs with exagger-
ated conformations. The first of these makes it 
an offence to cause ‘unnecessary suffering’ to an 
animal43 and the second makes it an offence not 
to take reasonable steps to meet the needs of 
an animal for which a person is responsible. This 
includes protection from ‘pain, suffering, injury 
or disease.’44 Similar provisions exist in the equiv-
alent Acts of Scotland and Northern Ireland.45 
DEFRA have indicated that an offence could be 
committed under the AWA 2006 where a breed-
er ‘knowingly selects and breeds animals with 
genetics leading to extreme conformations that 
cause pain, suffering or distress’.46  

However, the option of using these general wel-
fare provisions faces significant difficulties. A 
successful prosecution would have to show a 
causal relationship between the breeding de-
cision and the defect which gives rise to the 

43  s.4 Animal Welfare Act 2006

44  s. 9 England

45  ss. 19 and 24 Animal Health and Welfare (Scot-
land) Act 2006; ss. 4 and 6 Animal Welfare Act (Northern 
Ireland) 2011

46  Secretary of State for the Environment, Food 
and Rural Affairs, George Eustice, 6.11. 2017 available 
at: https://questions-statements.parliament.uk/writ-
ten-questions/detail/2017-10-27/110078

pain, suffering, injury or disease of the offspring. 
The Act excludes animals in foetal or embryon-
ic form from its coverage,47 which may be seen 
to break that chain of causation.48 It must also 
be shown that the breeder could have reason-
ably foreseen that the defect – and the suffer-
ing – would be the outcome of that breeding 
decision.49 All of which would have to be proven 
beyond reasonable doubt, as required by crimi-
nal law, rather than on a balance of probabilities.  
Prosecuting bodies have, perhaps unsurprising-
ly, been resistant to testing the possibilities of 
the Act.50  

Nevertheless, it may be argued that a causal link 
can be established between a breeding decision 
and the suffering of live offspring.  It is arguable 
that the decision to breed from certain breeds 
involves a risk of suffering of offspring that is so 
high that a causal link – and the knowledge or 
foresight - could be established.51 Such a case 
might be made for the English Bulldog.52

A further hurdle, however, lies in establishing 
when the relevant criminal act takes place by 
the breeder for the purpose of ss4 or 9. It has 
been argued that this must be the moment of 
conception, yet at this moment the offspring are 
explicitly excluded from the protection of the 
2006 Act.53 However, it is the act of mating of 
the selected dogs  over which the breeder has 
greatest control. The birth of the offspring being 
the intended result of that act. As such, mating 
would seem to be more appropriate as the le-
gally relevant act.  

This interpretation may not be workable be-
cause the liability under ss.4 and 9 requires harm 
caused to an animal by the ‘person responsible’ 
for it.54  Here that animal is the offspring. Yet the 
offspring do not exist at the time of the mat-

47  s.1(2) 

48  DBRG (n.4) 3.1.2

49  Ibid.

50  DBRG (n.4) 3.1.7

51  DBRG (n.4) 3.1.3

52  On the basis of findings of, for example, O’Neill 
(n. 7) 

53  M. Radford, ‘Can irresponsible breeders be made 
criminally liable?’ (Letter) Vet Record (2017)

54  This is not explicit in the wording of s.4 but see R 
(on the Application of Gray) [2013] EWHC 500 (Admin)
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ing. It is therefore difficult to argue that they are 
harmed by the act or that, before they exist, the 
breeder is ‘responsible’ for them.  Yet the birth 
of live offspring is the intended and likely result 
of such mating. As such, the overall process of 
breeding could be seen to include all the stag-
es flowing from the mating and ending in birth, 
thus avoiding the exclusion of the embryonic 
stage of development.  However, the need for 
such convolution supports the view that Parlia-
ment intended to exclude offspring from protec-
tion under these provisions, whilst providing the 
power to extend coverage via s.12 if desired.55

In short, the 2006 Act, as it stands, is not the 
perfect vehicle to prohibit breeding of even in-
dividual dogs with poor conformation, let alone 
entire breeds. Targeted legislation to properly 
address irresponsible breeding practices would 
be preferable, as discussed in part 4. Neverthe-
less, the potential of the current AWA 2006 – 
and its national equivalents - to make irrespon-
sible breeding of brachycephalic dogs unlawful 
should be exploited fully. The same is true of the 
more specific rules aimed at licensed breeders, 
that we turn to now.  

2.2. Rules applying to licensed breeders only

 The only provision directly aimed at addressing 
the breeding of dogs with harmful conformation 
is found in the licensing regimes in England and 
Scotland. In England Sch. 6, 6(5) of the Animal 
Welfare (Licensing of Activities Involving Ani-
mals) Regulations (LAIAR) 2018 states that: ‘No 
dog may be kept for breeding if it can reason-
ably be expected, on the basis of its genotype, 
phenotype or state of health, that breeding from 
it could have a detrimental effect on its health or 
welfare or the health or welfare of its offspring.’ 

The provision captures inheritable disorders re-
sulting from conformation by the reference to 
‘phenotype’. The equivalent legislation in Scot-
land is identical, except it uses the word ‘con-
formation’ instead of ‘phenotype’.56 Northern 
Ireland lacks equivalent legislation but there is 
a recommendation that a similar provision be in-

55  Explanatory Notes to the Animal Welfare Act 
2006 para. 63

56  The Animal Welfare (Licensing of Activities In-
volving Animals) (Scotland) Regulations 2021 Sch, 6 8(5) 

troduced in Wales.57  The Regulations only apply 
to breeders who require a licence. This includes 
commercial dog breeders or breeders who have 
had three or more litters of puppies in any one 
year.58 

England

All licensees in England must meet the min-
imum standards for Sch. 6, 6(5) set out in the 
DEFRA guidance. This includes taking ‘all rea-
sonable steps’ only to breed from dogs that are 
in ‘good physical and genetic health’ and ‘fit for 
function.’ 59 The latter explicitly includes being 
able to ‘see, breathe normally’, be ‘physically fit’ 
and be ‘able to exercise freely’.60 

Licence holders must ‘be aware’ of any health 
risks that may be specific to that type or breed 
and veterinary advice on the suitability of an 
animal for breeding must be sought ‘where ap-
propriate’.61 Dogs that have required surgery to 
rectify an exaggerated conformation, or who 
require lifelong medication, must not be bred 
from.62 Nor must bitches that have had two lit-
ters delivered by caesarean section.63 Breeders 
must supply purchasers with written guidance 
on any conformation issues and how to manage 
them.64

Notably, breeders are only required to use 
health screening for hereditary diseases in their 
breed or type if they wish to meet higher stand-
ards.65 Breeders are guided to ‘test all breeding 

57  Review of the Animal Welfare (Breeding of Dogs) 
(Wales) Regulations 2014 (2019) 34 

58  Sch. 1 para. 8.  The Animal Welfare (Licensing of 
Activities Involving Animals) (Scotland) Regulations 2021, 
Sch. 1 Part 4

59  DEFRA, ‘The Animal Welfare (Licensing of Ac-
tivities Involving Animals) (England) Regulations 2018 
Guidance notes for conditions for breeding dogs (updat-
ed 2020) 31

60  Ibid. 

61  Ibid.

62  Ibid.

63  Ibid. 

64  Ibid.

65  And obtain a longer licence. Ibid.  31-32. The only 
optional higher standard related to Sch. 6, 6(5) regards 
the Coefficient of Inbreeding: ‘‘No bitch will be inten-
tionally mated when the Coefficient of Inbreeding of the 
puppies would exceed the breed average or 12.5% if no 



 UK Journal of Animal Law | Volume 7, Issue 1, May 2023    59

stock for hereditary disease using the accept-
ed and scientifically validated health screening 
schemes relevant to their breed or type’.66 How-
ever, the guidance does not explicitly list what 
schemes are relevant to each breed or type, 
leaving heavy reliance on breeders’ knowledge 
and experience as to the accepted and validat-
ed health screenings for their breed or type of 
dog. They must not mate a dog if the results of 
those tests and/or the relevant breeding strat-
egy indicate that it would be ‘likely to produce 
health or welfare problems in the offspring and/
or it is inadvisable in the context of a relevant 
breeding strategy’.67 Breeders are only required 
to report surgery to correct exaggerated confor-
mation to the appropriate body under the higher 
standard.68

Scotland

Whilst the legislation is drafted in similar terms, 
minimum duties on breeders under the Scot-
tish Regulations appears to be on a par with 
the higher standards expected in England.69 
For example, all Scottish licensed breeders are 
required to undertake screening, compared to 
only those seeking to meet the higher standard 
in England.70 Moreover, the standard of care ex-
pected of a licensed breeder in Scotland is ex-
plicitly higher where they are seeking to breed 
a Kennel Club Breed Watch Category 3 breed.71 
These breeds are judged to have the highest 
susceptibility to inherited health and welfare 
disorders and include several popular brach-
ycephalic breeds, such as the English Bulldog 
and Pug. In Scotland, breeders of these breeds 
must demonstrate knowledge and experience 
of breeding the breed concerned and satisfy the 
inspector that they undertake ‘robust’ selection 
and screening procedures that are ‘sufficient to 
minimise the risk of extreme conformations in 

breed average exists as measured from a minimum five 
generation pedigree.’

66  Ibid. 32

67  Ibid. 31-32

68  Ibid. 32

69  The Animal Welfare (Licensing of Activities In-
volving Animals) (Scotland) Regulations 2021 Sch. 6 8(5)

70  The Animal Welfare (Licensing of Activities 
Involving Animals) (Scotland) Regulations 2021 Guidance 
for Local Authorities, 77

71  Ibid. 77

any offspring.’72 This provides welcome recogni-
tion that health outcomes are a concern at the 
level of the breed and not simply the individual. 

Significantly, the guidance raises a presumption 
that breeding ‘teacup’ dogs will not meet the li-
cence conditions (i.e., it suggests a failure to take 
‘all reasonable steps’ to ensure the offspring will 
be of good physical and genetic health and fit 
for function).73  This is due to the likelihood of 
negative health and welfare impacts of breed-
ing from the runt of litters.74 Anyone seeking to 
breed these dogs should be treated as unlike-
ly to be sufficiently prioritising the interests of 
dogs.75 This use of a presumption that selection 
for certain problematic traits will fail to meet the 
duty of care is a potentially useful device to alert 
inspectors to key issues with brachycephalic 
breeds and shift the onus to the breeder to show 
why a breeding decision was lawful.

Weaknesses of the licensing regulations

The limited application to breeders within the li-
censing regime is a major weakness of relying 
on Sch. 6 6(5) to address the issue of breeding 
brachycephalic dogs. Whilst an improvement 
on the previous licensing regime under the 1991 
Dog Breeding legislation,76 the majority of pup-
pies bred in the UK will still not be covered.77 
Nevertheless, it is a step in the right direction 
and should be employed to its fullest extent. 

Unfortunately, the scope of both English and 
Scottish provisions is unclear and substantial 
work is needed to make them truly functional. 
The English guidance is particularly underde-
veloped, and the minimum standards are weak 
by comparison to Scotland. Breeding from dogs 
with extreme conformation is only prohibited on 
the grounds of conformation-related surgery or 
lifelong medication, or two previous caesare-
ans. Currently, screening for defects is only re-

72  Ibid.

73  Ibid. 78

74  Ibid. 

75  Ibid. 

76  EFRA Committee - Animal welfare in Eng-
land: domestic pets Third Report of Session 2016–17 
(2/11/2016) para. 30

77  DBRG (n. 4),3.3.10 and CFSG/DBRG, Guidance on 
Dog Conformation, 2020, 20
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quired under the higher standards. Accordingly, 
all a breeder needs to show to establish they 
took ‘all reasonable steps’ in selecting a dog for 
breeding is that they avoided any dog who is de-
monstrably suffering from a conformation-relat-
ed disorder or possesses an unusually extreme 
conformation. 

This narrow interpretation of ‘all reasonable 
steps’ fails to properly address the risk to off-
spring posed by some breeds and does not fully 
exploit the capacity of the provision.78 It may be 
even weaker than it first appears, given the find-
ings of Packer et al that owners do not recognise 
or accept the presence of common disorders in 
their own dogs.79 If this is the case, then breed-
ers may not be best placed  to accurately assess 
the health risks posed by their own dog as a sire 

78  See DBRG analysis, that breach of duty could 
occur under this section ‘where a disease is not evident 
(i.e. visible or palpable) in a dog selected for breeding. 
However, prevalence of the disease is known to be high 
in a breed such that offspring are likely to be affected.’ 
This is not developed further. DBRG (n.4) 4.3

79  Packer (n.35)

or dam. 

As noted above, current screening regimes 
have serious limitations. But if effective screen-
ing becomes available it should be required for 
all breeders. Where screening is not sufficient to 
address the problems of extreme conformation, 
some other objective measures should be re-
quired under both the English and Scottish rules 
by which breeding decisions can be assessed. 
This should involve indicative guidelines on 
when a harmful result to offspring could ‘reason-
ably be expected’ to result from mating, devel-
oped in conjunction with vets and other stake-
holders. For brachycephalic dogs, this might 
include reference to a range of indicative traits 
associated with high risk of conformation-re-
lated disease. This could also be useful for es-
tablishing when breeders have satisfied the ‘ro-
bust’ selection procedure required for Category 
3 breeds in Scotland; a requirement that could 
usefully be adopted in England. 

More attention should also be given in both 
England and Scotland to establishing what level 
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of risk should make breeders particularly careful 
in their selection of parents.  Ideally, the guid-
ance would take a precautionary approach and 
require extra care due to the severe impact on a 
significant proportion of dogs, even where evi-
dence of the degree of risk is not complete and 
some members of the breed remain healthy. 

Enforcement of Sch. 6, 6(5) is almost certainly 
a problem. Licence conditions are monitored 
and enforced by the local authority inspectors.80 
It is extremely difficult for inspectors to assess 
whether breach of duty has occurred given the 
‘technical and complex’ range of factors used by 
the breeder in deciding whether to breed from 
a dog.81 These challenges are exacerbated by 
inadequate training and lack of resources re-
sulting in weak and ineffective enforcement of 
animal welfare laws, including the 2018 Regu-
lations.82 A review of these Regulations is due in 
2023.83 Local authorities’ failure to fulfil reporting 
duties84 will impact the accuracy and validity of 
any report.85 

2.3 Could we ban the breeding of entire breeds 
currently? 

It is not impossible to argue that either the 2006 
Animal Welfare Act (and its equivalents) or Sch. 
6 6(5) and 6 8(5) could be used to ban future 
breeding of certain breeds.  However, it seems 
unlikely that either the 2006 Act or the Regula-
tions would be interpreted by the courts as hav-
ing this effect.  Nor may such an approach be the 
most effective for improving welfare. 

Sch. 6 6 (5) was included in the 2018 Regulations 
following detailed reports on the welfare im-
pacts of extreme conformations. These reports 
highlight the extremely low genetic diversity in 
breeds, such as the English Bulldog, and the 
virtual impossibility of breeding out disorders 
without cross breeding. Whilst one influential 
report specifically recommended restricting the 
breeding of individuals with exaggerated con-

80  s.15

81  DBRG (n.4) 3.3.8

82  APGAW, Improving the Enforcement of Animal 
Welfare Law, 2022, 8. 9

83  s.28(2) LAIAR 2018

84  s.29 LAIAR 2018

85  APGAW (n.90) 9

formations,86 this is not made explicit in Sch. 6, 
6(5) or 6 8(5). There is nothing in the wording of 
Sch. 6, 6(5) or the Scottish equivalent limiting it 
to individuals; it simply prohibits the use of a dog 
in breeding where it can ‘reasonably be expect-
ed’ that health or welfare harms could result. 

Thus, if it can reasonably be expected that any 
breeding of a certain breed will result in a health 
or welfare detriment to the offspring due to pa-
rental conformation then, arguably, any breed-
ing from a dog of that breed is a breach of the 
licence. This could apply, for example, to the 
English Bulldog. Given the genetic predisposi-
tion to disorders of this breed, it is surely plau-
sible that any further breeding of pure English 
Bulldogs gives rise to a reasonable expectation 
– even likelihood - that many offspring would 
suffer negative health and welfare impacts, con-
trary to Sch. 6, 6(5). It is also difficult to see how 
a breed with such high disease burden and low 
genetic diversity can be said to possess mem-
bers in good ‘genetic health’, even if some are 
accepted to be in good ‘physical’ health current-
ly. 

Moreover, the guidance requires all dogs kept 
for breeding to be ‘fit for function’ - able to see 
and breathe ‘normally’ and exercise ‘freely’. The 
scope of this rule clearly depends on the defini-
tion given to these words. If the reference stand-
ard is the breed, then the provision is self-limit-
ing and can never truly move the breed towards 
real health.87 In breeds like the English Bulldog, 
only the animals with the most extreme confor-
mation will be caught as poor respiratory func-
tion and mobility are considered ‘normal for the 
breed’. The better view is that ‘normally’ and 
‘freely’ should be judged by reference to the 
sight, respiratory function and exercise toler-
ance of other members of the species with aver-
age conformation. This accords better with the 
‘fit for function’ requirement and the aim of the 
legislation to promote welfare. There is substan-
tial evidence to suggest that no member of cer-
tain breeds can breathe or exercise ‘normally’ by 

86  Advisory Council on Welfare Issues in Dog 
Breeding Summary of the progress since the Bateson 
Report of 2010, 2014, 76

87  I. Seath, ‘Sound in Wind and Limb – what do we 
mean by ‘sound?’ available at: https://dogeduk.word-
press.com/2022/09/25/sound-in-wind-and-limb-what-
do-we-mean-by-sound/
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this standard. On this basis, any further breeding 
could breach the provision. 

Despite this, it is virtually certain that Sch. 6 6(5) 
and 6 8(5) are to be interpreted as applying 
only to individual dogs by local authorities and 
breeders. There are good reasons to believe 
that a court is unlikely to accept that the pro-
vision could ban any future breeding of entire 
breeds. Significantly, it is unlikely – and unde-
sirable - that a court would accept that a breed 
ban should be applicable to licensed breeders, 
leaving unlicensed breeders free to breed with 
impunity. It would have a substantial and imme-
diate impact on a number of businesses and re-
sult in the potential destruction of many dogs, 
without evidence that this was the legislative 
intent.88

On this basis, the way forward may be to ac-
cept that these provisions apply only to individ-
ual dogs but can require a higher emphasis on 
breed level problems in their application. Draw-
ing on the approach in Scotland, the guidance 
could be developed to impose higher standards 
when breeding certain higher-risk breeds. This 
might cover a wider range of dogs than the KC 
category 3 breeds already highlighted in the 
Scottish guidance and include more detailed 
requirements as to selection. The indicative re-
quirements could include certain features that 
suggest a high predisposition to poor health 
and welfare, such as a low cranio-facial ratio, 
eye shape or exaggerated skin folds. The op-
tions for this type of trait-based restriction, and 
the question of whether this approach is prefer-
able to banning breeding of certain breeds, will 
be discussed in part 4. But it would appear to be 
more easily accommodated within the existing 
licensing regulations than a breed ban. 

Moreover, the Scottish guidance indicates that 
there can be a presumption that the standard 
of care will not be met where a breeder breeds 
from dogs possessing certain traits. Whilst ‘tea-
cup’ dogs are not a breed or even a defined ge-
netic group, they have a common set of physical 
features (size) caused by their genetics (being 
bred from the runt of litters). This suggests that 
further presumptions against selecting for cer-
tain traits that are known to involve negative 
welfare impacts can be covered within the reg-

88  M. Radford, personal correspondence. 

ulations. The targeted traits would need to be 
evidence-based and established in conjunction 
with stakeholders.  

The upshot is that there is real potential in the 
licensing regulations in England and Scotland 
to restrict breeding of many dogs with a sub-
stantial risk of passing harmful conformation to 
offspring. Whilst it appears to be very difficult to 
ban the breeding of entire breeds using current 
laws, there is more scope to restrict breeding 
of collections of individuals with high-risk char-
acteristics. Nevertheless, all nations of the UK 
would benefit from legislation targeted at this 
issue that makes application clear and covers all 
breeders. The form this should take is explored 
more in part 4 after a brief look at the approach 
in several other nations that are seeking to take 
robust action on this issue. 

Part 3: Approaches in other European coun-
tries 

3.1 Norway

The Norwegian Animal Welfare Act (NAWA) 
2009 places a positive obligation on breeders 
and breed organisations to produce animals 
which function well.89  Breeding will be prohib-
ited where it  passes on genes which negatively 
impact physical or mental functions, reduces the 
ability to engage in natural behaviour or raises 
ethical concerns.90 These provisions  are capa-
ble of applying at breed level and not just to in-
dividual animals.91 The Oslo District Court found 
that the prevalence of genes resulting in serious 
health conditions in the population of Cavaliers 
King Charles Spaniels and English Bulldogs 
meant that any further breeding of these breeds 
would be unlawful.92 Whilst the Court of Appeal 
agreed that any further  breeding of purebred 
Cavalier King Charles Spaniels was contrary to 
s.25 of NAWA 2009, this did not apply to English 
Bulldogs.93 The court placed significant weight 
on the existence of screening for BOAS in Bull-
dogs prior to mating.94 An appeal is due to be 

89  s.25(1)

90  s.25(2)(3) 

91  Case:043798ASD-BORG/01

92  Case:20-169475TVI-TOSL/04

93  Case:043798ASD-BORG/01

94  Ibid. 51
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heard in the Supreme Court in August 2023.

3.2 The Netherlands

In 2014, the Netherlands brought in legislation 
prohibiting the breeding of companion animals 
where that would be detrimental to the health or 
welfare of the parent or offspring.95 This includes 
breeding of dogs with conformational features 
that cause health and welfare issues. A regime 
to implement this obligation in relation to certain 
breeds of brachycephalic dogs came into force 
in 2020 following a commissioned report.96 The 
approach aims to prevent the long-term breed-
ing of any dog which falls below an ‘ideal type’ 
of morphology. This is based on a set of confor-
mational traits, such as cranio-facial ratio (CFR), 
identified to be the main indicators of Brachyce-
phalic Ocular Syndrome and BOAS; the two key 
pathologies addressed in the report. 

A traffic light system is used to move breeders 
towards the ideal standard by prohibiting breed-
ing of those animals with the most extreme set 
(red) of problematic conformational characteris-
tics. A moderate level (amber) is acceptable dur-
ing the transitional phase. It is anticipated that it 
will take 2-3 generations for breeders to move 
to a green set of outcomes. If this proves impos-
sible, then a mandatory breeding programme 
involving outcrossing is likely. Enforcement in-
spectors use a functional set of indicators, with 
additional tests outlined for further assessment. 

Unlike the Norwegian approach, this does not 
directly ban the future breeding of a specific 
breed. It provides a set of six criteria which the 
individual dog must meet. However, if all mem-
bers of a breed fail to meet the amber stand-
ard for one of the criteria, no breeding can take 
place. For example, no Pugs can meet the am-
ber CFR standard and to avoid a ban on future 
breeding of Pugs, a temporary relaxation of this 
standard for one parent has had to be intro-
duced.97 However, the Dutch government have 
just announced that they are considering the in-
troduction of keeping ban and a showing ban on 
companion animals with harmful physical char-
acteristics, which would also require a ban on 

95  Article 3.4 of the Animal Keepers Decree 2014

96  van Hagen (n.24)

97  Bonnett (n.33) 143

their trade and import.98 

3.3 Finland

Finland is replacing the existing Animal Welfare 
Act which prohibits breeding that causes harm 
to parent or offspring,99 with new legislation that 
will address harmful conformation more rigor-
ously.100 The proposed law prevents the use in 
breeding of animals with exaggerated features 
unless it can be shown via testing that harm will 
not be transmitted to the offspring.101  Brach-
ycephaly is identified as the primary welfare 
concern and the proposed law uses a detailed 
range of factors to assess health, which will be-
come stricter after the 5 year transitional period. 
102 These include physical traits, such as CFR, 
eye function and nostril stenosis, in combination 
with respiratory testing and veterinary evalu-
ation. It differs from the approach in The Neth-
erlands because none of the criteria will inde-
pendently prohibit breeding but will be part of 
an overall assessment of sire and dam. Although 
this will be tightened following the transitional 
period. The criteria will also apply to all dogs, 
rather than those of specified breeds. However, 
where a breed cannot improve conformational 
health due to low genetic diversity, outcrossing 
will be required.103

Part 4: The benefits and drawbacks of different 
legal approaches

4.1 A ban on breeding from certain breeds

A breed ban involves a prohibition on any further 
breeding of certain specified breeds, unless out-
crossing with a dog of another breed possessing 

98  https://www.rijksoverheid.nl/actueel/nieu-
ws/2023/01/20/naar-een-verbod-voor-dieren-die-li-
jden-onder-hun-uiterlijk 

99  s.8(2) Animal Welfare Act 247/1996

100 Government Proposal HE 154/2018 vp ‘The 
government’s proposal to parliament for a law on animal 
welfare and some related laws’, Section 25, 3rd Novem-
ber 2021: https://www.eduskunta.fi/FI/vaski/Hallitukse-
nEsitys/Sivut/HE_154+2018.aspx. 

101  Animal Welfare Bill s.25(1) and Government Pro-
posal (n.103)

102  Finnish Food Authority, ‘Improving the imple-
mentation of animal welfare legislation in animal breed-
ing’, 2020 Ch. 9.2

103  Ibid. 60
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more species-average conformation. This ap-
proach could have benefits for dog welfare by 
substantially reducing the numbers of certain 
high-risk breeds born in the UK, whilst sending 
a very clear message about the harms involved 
in breeding and purchasing such dogs. The law 
reflects changes in social attitudes, but it is also 
capable of driving those changes.104 Ideally a 
breed ban would reduce the acceptability and 
fashion-status of such dogs, as well as making 
acquiring them more difficult. Fundamentally, it 
would reinforce that dogs are not commodities 
designed to meet our needs but sentient beings 
with their own intrinsic interests in health and 
wellbeing. 

Prohibiting future breeding of pure-bred dogs 
with a high disease burden would emphasise 
that health should be the priority in breeding. 
It may also have the advantage of speed. The 
introduction of a ban on future breeding of the 
English Bulldog, for example, may encourage 
breed organisations to adopt new breed stand-
ards and monitored outcrossing programmes 
more quickly. To some extent, a breed ban could 
make enforcement easier for inspectors as any 
advertisement for such a breed could be inves-
tigated.
 
However, a breed ban may not produce an over-
all rise in dog welfare. First, a breed ban in the 
UK would simply prevent domestic breeding of 
these dogs but not impact the importation of 
such dogs. It has potential to target the most re-
sponsible breeders affiliated with the organisa-
tions like the Kennel Club, leaving these breeds 
to be imported from abroad or bred in contraven-
tion of the law by less scrupulous breeders. To 
have the most impact, the breed ban should be 
enforced on all UK breeders, not just those that 
are licensed. For a breed ban to work for dogs 
– and be fair to breeders – additional measures 
would be needed to address these likely con-
sequences. Such a ban may also result in high-
er numbers of these dogs being abandoned as 
breeders and owners either cannot make use of 
them commercially or feel stigmatised.  

Secondly, a breed ban is the approach most 
likely to antagonise and alienate the breeding 
community. In a field where tensions run ex-

104  As shown, for example, in post-legislative attitu-
dinal shifts around smoking and equalities.

tremely high, legal action which targets specif-
ic breeds is likely to receive intense opposition 
from breeders and breed organisations. This is 
particularly challenging as the evidence base 
for a breed ban remains contested. 105 Arguably 
we should not wait for watertight evidence giv-
en the high risk of negative welfare outcomes 
and the better approach is to take a precau-
tionary stance. As such, we should take action 
to mitigate the risks to dogs despite the lack of 
complete knowledge or consensus. Neverthe-
less, breeders can legitimately point to expert 
evidence that a breed ban is not necessary.

An outright ban is also less likely to gain public 
support than other options, especially where the 
target breeds are iconic. An attempt to ban the 
English Bulldog in Britain is likely to be framed as 
an attack on the country’s heritage and person-
al freedom, overshadowing the welfare basis for 
action and potentially making such dogs even 
more attractive to some.  This will make getting 
such a law in place and enforcing it extremely 
difficult and thus may make this the least prag-
matic approach. 

On the other hand, if a breed ban is shown to 
be necessary because in-breed improvement is 
virtually impossible, then this should be pursued 
despite opposition. Explanation of an outcross-
ing programme and its benefit for the health and 
sustainability of the breed might alleviate public 
concerns about the loss of much-loved breeds 
and even gain support from attempts to return 
a breed such as the English Bulldog to its per-
ceived former glory. In this way, taking a breed 
ban head-on – rather than indirectly banning the 
breeding by restricting breeding of dogs with 
certain traits – might have more success, rather 
than less.

However, monitoring and enforcing the law 
could be extremely difficult, with breeders de-
nying dogs are pure-bred examples of a banned 
breed. Although in a different context, the en-
forcement of the breed ban under the Danger-
ous Dogs Act highlighted difficulties in determin-
ing specific dog breeds.106  There may be similar 
difficulties if the UK was to enforce a breed ban 

105  Evident, for example, in Case:043798ASD-
BORG/01

106  C. Hood, Assessing the Dangerous Dogs Act: 
when does a regulatory law fail?’ (2000) Public Law 282 
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within the breeding industry. However, this prob-
lem would seem to be less likely in this context 
than under the Dangerous Dogs legislation as 
breeders would then be unable to advertise and 
sell the dogs as examples of a particular breed. 
It may also encourage breeders to engage in 
minor and unskilled outcrossing that, at best, 
does not reduce the problematic conformation-
al features of the breed and, at worst, introduces 
other genetic problems. Such a ban would re-
duce further the oversight and engagement of 
the Kennel Club in respect of those breeds, as 
crossbreeding would not produce the pedigree 
dogs which the Kennel Club registers. Although, 
this need not be the outcome. If the Kennel Club 
did support a breed ban and oversaw an out-
crossing programme, this could have a positive 
impact on the success of such a ban. 

Finally, the ban would also have to be policed. 
Sufficient resources will need to be directed to 
the responsible body to enable the action to be 
effective. Crucially, this would include sufficient 
enforcement personnel who were adequately 
trained for the task. This is not a problem par-
ticular to a breed ban. However, a breed ban 
may be more difficult and thus expensive to op-
erate because of the issues identified. 

4.2 Breed restrictions based on physical traits 

There appear to be advantages to restricting 
breeding based on certain physical criteria as-
sociated with disorders of brachycephalic dogs, 
rather than focusing solely on breed. This ap-
proach – seen in The Netherlands – may obtain 
similar welfare benefits for dogs associated with 
a breed ban, particularly a reduction in num-
bers of unhealthy dogs being born in the UK. 
Whilst the rules are limited to certain breeds in 
The Netherlands, this would not need to be the 
case. This approach may not send such an ex-
plicit message about the harm associated with 
breeding and owning certain breeds, but it does 
recognise dogs’ interest in being healthy. Impor-
tantly, it may have a greater chance of stake-
holder support than a breed ban. 
One advantage of this approach is that breed-
ers are more likely to accept the regulations and 
co-operate in drafting workable rules because 
they can continue breeding their breed. Howev-
er, this only works if the standards set do not de 
facto preclude some breeds, because they have 

no members whose conformation fits within the 
acceptable range. Buy-in by breeders is also 
more likely if physical traits chosen are gener-
ally agreed to correlate closely with high risk of 
disease. One objection to the rules in the Neth-
erlands is that CFR requirement is an absolute 
standard; if it is not met then no breeding can 
take place even if the other traits are within an 
acceptable range. Moreover, there is disagree-
ment about whether CFR is a reliable indicator 
of BOAS across all relevant breeds.107 There is 
also concern that there can be undue focus on 
traits associated with muzzle length and ignor-
ing the other problematic features of brachyce-
phalic conformation.108 In this respect, there may 
be advantages to the Finnish approach, where 
a variety of indicators are assessed together to 
establish whether breeding can take place.

Another benefit of restricting breeding where 
dogs fail to meet the criteria for identified physi-
cal traits is that it provides some time for breed-
ers to improve. Whereas a ban is once and for 
all. In this respect, the Dutch traffic light sys-
tem which moves breeders towards offspring 
with an improved set of physical criteria over 
five years appears to be a pragmatic approach. 
This may help reduce the number of dogs being 
destroyed or abandoned because they do not 
meet the legal requirements, as well as provide 
time for breed organisations and breeders to 
plan adapted breeding programmes.

Whilst monitoring and enforcement will not be 
simple, it is potentially easier than the current 
position in England and Scotland, where the 
breeding decision must be evaluated with very 
little guidance. The Netherlands shows that it is 
possible to enforce using a set of basic indica-
tors as provided to the inspectors, with further 
detailed guidance for breeders and vets availa-
ble where needed.  

4.3. Multi-factor approach

Given the drawbacks of both these approaches, 
there is much to be said for a framework that 
utilises aspects of each of these approaches 

107 https://dogwellnet.com/content/internation-
al-actions/extremes-of-conformation-brachycephalics/
challenges-for-pedigree-dogs-regulatory-enforce-
ment-of-brachycephalic-dogs-in-the-netherlands-r686/

108  Bonnett (n.33) 140
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in combination with others. This multi-pronged 
approach could require the use of screening 
procedures where these are available, as well as 
an assessment based on the physical character-
istics of the dog to exclude those with extreme 
features. Such a combined assessment could 
avoid the exclusion of a dog based on a single 
element of the assessment, at least in the short 
term. Moreover, initially at least, the physical 
trait assessment could be set at a point to avoid 
prohibiting all members of a breed, even if that 
standard is tightened up in time. These require-
ments could be complemented by others to ad-
dress wider inherited health disorders, such as 
using Estimated Breeding Values – which em-
ploy a formula to calculate the risk each dog 
poses of passing on certain genetic disorders - 
and addressing the popular sire problem by re-
stricting the number of litters each male can be 
responsible for over a certain period.109 

These measures might be further strengthened 
by ensuring that information about the breeder 
can be retained on the microchip to assist mon-
itoring and enforcement. Additional information 
on the bloodlines of both sire and dam, and any 
health tests undertaken might also be included. 
This framework may need to include the option 
of a ban on future breeding of certain breeds, 
unless outcrossing to improve conformation, 
where the disease burden remains high despite 
breeders pursuing the measures outlined.

Part 5: Conclusion - next steps for the UK?

5.1 Options that don’t need new legislation

Developing the existing Regulations in England 
and Scotland 

The first step in the UK should be making more 
robust use of the provisions of the licensing reg-
ulations in England and Scotland. Care needs to 
be taken not to make these rules too restrictive 
until all breeders – including those outside the 
licensing regime - are legally required to meet 
minimum standards of conformational health. 
At the same time, licensing regulations made 
to promote welfare should reflect current wel-
fare science and licensed breeders should meet 
obligations that accord with this evidence. At a 

109  Welfare in Pet Trade, Responsible Dog Breeding 
Guidelines, 2020, 9

minimum, the mandatory standard of care ex-
pected under Sch. 6 6(5) in England should be 
brought up to match the standard in Scotland. 
This would require breeders to use screening 
or testing where appropriate and, as discussed 
above, for Category 3 breeds show the inspec-
tor that their selection process was ‘robust’ and 
able to minimise the risk of extreme conforma-
tions in any offspring. 

Further developments of the guidance should 
be sought in conjunction with vets, local au-
thorities, welfare and breed organisations. This 
should explain more clearly what a ‘robust’ 
process involves. It should also outline when a 
breeder should ‘reasonably expect’ a harmful 
outcome to result from breeding a dog with a 
brachycephalic conformation and what taking 
‘all reasonable steps’ to avoid this situation looks 
like. This could include a range of indicative 
physical characteristics that suggest a breeder 
should not be using a dog in breeding, with the 
prospect that these will be further tightened in 
future. This could be on a points system to avoid 
total reliance on CFR. There could be a pre-
sumption that breeding dogs that score poorly 
on key traits will fail to meet the standard of care 
unless they can show that they mitigated the 
risk through other selection procedures. 

A higher standard could be used to encourage 
further endeavours to improve health. This might 
include, for example, extending the standard of 
care expected of breeders of Kennel Club Cat-
egory 3 breeds to all brachycephalic breeds. It 
could even be framed as a presumption that 
breeding any brachycephalic dog is unlikely to 
meet this higher level – and thus be granted a 
licence- unless the breeder satisfies the inspec-
tor that they are using animals with the least ex-
aggerated conformational features. 

Further resources need to be devoted to sup-
porting local authorities to monitor and enforce 
the regulations, with particular attention paid to 
training sufficient inspectors to assess breed de-
cisions with confidence. In Wales and Northern 
Ireland enacting a similar provision for licensed 
dog breeders would be a step in the right di-
rection but ideally, these jurisdictions would 
move straight to creating a duty on all breeders 
to avoid breeding dogs with harmful conforma-
tions. 
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Create a statutory Code of Good Practice on 
Dog Breeding 

It is desirable that a statutory code of good prac-
tice covering all breeders be issued by DEFRA 
under s.14 of the Animal Welfare Act 2006.110 
Whether this option can be adopted without 
new legislation or not depends on the inter-
pretation of the 2006 Act. If ss. 4 and 9 place a 
duty on breeders to take reasonable care when 
making breeding decisions, then DEFRA could 
create a statutory code of practice (COP), which 
would help establish liability under those sec-
tions (s.14(4)). If ss.4 and 9 are found not to cover 
breeding decisions, then a statutory COP would 
have to be part of new legislation under s.12, as 
outlined below. 

Whilst not a breeding-related measure, high-
lighting the obligations on owners regarding 
health and welfare of dogs under the AWA 2006 
may also help reduce demand. A more explicit 
description in the existing COP on the welfare of 
dogs111 of the obligation to avoid ‘pain, suffering, 
injury and disease’ and ensure ‘normal behav-
iour’ as applied to brachycephalic dogs, might 
encourage prospective owners to reflect on 
their ability to lawfully meet the needs of a such 
a dog. 

A non-statutory COP was issued by the Dog 
Breeding Reform Group (DBRG) in 2020.112 Whilst 
it highlights issues of inherited diseases associ-
ated with certain breeds, the wording on confor-
mation issues appears relatively weak. It requires 
that breeders ‘be aware of the potential health 
and welfare implications of breeding dogs with 
extreme conformations.’113 Some guidance is 
given but this is limited. It would be helpful if this 
COP could be more ambitious. Wording such as 
breeders ‘should take all reasonable steps to 
avoid breeding dogs with extreme conforma-
tions due to the health and welfare implications’ 
would provide a stronger message. A robust 
COP may help raise the standard of breeding 
and – if used effectively – reduce the need for 

110  Recommended by Bateson (n.28) 8.9

111  DEFRA, Code of practice for the welfare of dogs, 
2018

112 CFSG/DBRG, Code of Practice for Dog Breeding, 
2020

113  Ibid. 8

further legal intervention. 

5.2 Options requiring new legislation

New rules aimed at all breeders under the AWA 
2006 

Additional secondary legislation to protect prog-
eny as anticipated under s. 12 of AWA 2006 is 
recommended as the most effective way of ad-
dressing the issue of inheritable disorders.114 The 
DBRG suggest that this should impose a duty ‘… 
on breeders when selecting [dogs] for breeding 
to have regard to the anatomical, physiological 
and behavioural characteristics which are likely 
to put at risk the health or welfare of the progeny 
or the female parent’  with failure to comply be-
ing an offence.115 Such a legal duty on all those 
breeding dogs within the jurisdiction would be 
a huge step forward. However, the obligation 
to ‘have regard’ is relatively weak language. It 
would be preferable if any legislative duty stat-
ed that breeders must ‘take all reasonable care’ 
to avoid breeding dogs with harmful physical 
characteristics. Or, at least, require breeders to 
have ‘all due regard’ to relevant factors. Ideally 
the legislation would apply to all those involved 
in breeding, not just breeders themselves, so as 
to cover decision-making by breed organisa-
tions116 as well as the growing number of fertility 
clinics used to produce these dogs.117

Drafting the legislative duty broadly is advisable 
so that it remains able to meet emerging scien-
tific evidence. The legislation could make refer-
ence to a code of good practice which would 
provide a more detailed explanation of the ob-
ligation placed on breeders to avoid breeding 
harmful, exaggerated conformations. This COP 
should replicate the requirements expected of 
licensed breeders in the associated guidance, 
which we have argued should be further devel-
oped. 

All of these approaches only target the breed-
ing of dogs in the jurisdiction enacting the leg-

114  E.g. Bateson (n.28); APGAW (n.28); Advisory 
Council on Dog Breeding (n.86)

115  DBRG (n.4) 3.2.3; Recommendation 8 of Bateson 
(n.28) 

116  As in Norway, s.25(1)

117  NatureWatch Foundation, Canine Fertility Clinics 
A new frontier in the fight against puppy farms, 2022
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islation. Further measures will undoubtedly be 
needed to avoid simply shifting the breeding 
further out of the UK. If secondary legislation is 
enacted which follows Environmental Food and 
Rural Affairs Committee’s recommendations of 
increasing the minimum age in which dogs can 
be commercially or non-commercially import-
ed into the UK from 15 weeks to 6 months, this 
would also aid in reducing this issue.118 Yet it may 
still be a problem if tightening up on conforma-
tional traits means that demand for a breed out-
strips supply in the UK. Ideally, countries would 
work together to raise breeding standards. But 
restrictions on importing and owning these dogs 
should be considered, as in the Netherlands. 
Continuing initiatives to reduce the appeal and 
status of these dogs through public information 
campaigns and by targeting irresponsible use of 
their images in advertising, for example, will also 
be crucial. 
  
Conclusion

Despite many initiatives aimed at raising aware-
ness of the health and welfare issues of breed-
ing dogs to extreme conformation and the intro-
duction of a licensing regime for dog breeders, 
there has been a lack of positive human behav-
iour change by consumers and breeders. The in-
troduction of more stringent legislation in other 
jurisdictions aiming to address extreme confor-
mation raises questions concerning the efficacy 
of the current UK legislative framework, whilst 
raising potential options for reform. Despite our 
focus on brachycephaly, much of the discussion 
is applicable to dogs with other exaggerated 
conformational features.

The next steps for the UK are not entirely clear.  
What is clear, however, is that adequate steps 
need to be taken by all stakeholders to ensure 
that health and welfare is placed at the heart of 
breeding decisions. This may well require new 
legislation coupled with detailed guidance and 
codes of practice, developed in co-operation 
with relevant stakeholders. It almost certainly 
involves more effective use and enforcement 
of existing rules, as well as their wider publici-
zation.  We are at a crucial point where if nothing 

118  s.46(2) Kept Animals Bill; EFRA, Commercial and 
Non-Commercial Movement of Pets into Great Britain: 
Consultation Document, 2021

is done dogs will continue to suffer and we risk 
losing some of our best-loved breeds.



 UK Journal of Animal Law | Volume 7, Issue 1, May 2023    69



A-law, Emstrey House North, Shrewsbury Business 
Park, Shrewsbury, Shropshire, SY2 6LG
Email: info@alaw.org.uk
Visit: www.alaw.org.uk
Follow us on Twitter, Facebook, Instagram & LinkedIn


