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EDITOR’S NOTE

This edition is late, what with all that has gone 
on recently. Hopefully, our readers along with 
families and friends are well. Commiserations 
from all at A-law to any who have lost loved 
ones.  

Covid-19 has put the spotlight on the lives 
of animals.  We know that the infamous wet 
markets are an abomination. When abattoir 
workers get sick the relentless production line 
stops awhile. To clear the unwanted backlog 
the mass gassing or shooting of farm animals 
begins, while others are left slowly suffocating 
in deliberately overheated, airless barracks. 
Companion animals are left without a safety 
net when their caretakers sicken and die. Zoos 
(whatever we might think of them the lives of 
the animals therein are precious) are talking 
of mass culls because of lost revenue. Animal 
charities, which already struggle against the 
odds in the best of times (no national lottery 
money for them), face closure or reduced op-
erations because donations have dried up. As 
a community, we must stick together for the 
animals if we are to keep things going and 
make change happen. If we don’t do this, no 
one else will.

Change is happening, so there is some good 
news to report in this edition. Libby Anderson 
and Iyan Offor take us through some of the ex-
citing developments in Scottish animal welfare 
in recent months. On 21st May this year, recog-
nition of legal personhood for animals was rec-
ognised by the Islamabad High Court. We are 
fortunate to have an article detailing the back-
ground to this ground breaking judgement by 
a campaigner and the lawyer involved in the 
case. I am also delighted that Steven Wise of 
the Nonhuman Rights Project agreed to write 
an editorial for the journal which discusses le-
gal personhood. Enjoy.

Jill Williams
Editor

Email: journaleditor@alaw.org.uk



In May, 2020 the Islamabad High Court handed 
down an important decision in a mandamus ac-
tion. It recognized that an elephant named Kaa-
van, and perhaps all nonhuman animals, have 
certain legal rights.  One of the lawyers, Owais 
Awan, and his colleague, Lotta Teale, have now 
written an article entitled “Recognizing the legal 
rights of animals in Pakistan: a pathbreaking new 
judgment” for this volume. 

In the Kaavan opinion life itself is the premise 
for the existence of a legal right. Nonhuman 
animals have natural rights just as humans do, 
those rights are derived from the Creator as un-
derstood through the prism of Islam, while in-
flicting unnecessary pain and suffering upon 
nonhuman animals not only underlines respect 
for the Creator, it violates the fundamental right 
to life guaranteed by Article 9 of the Pakistani 
Constitution. As there was no appeal the Kaavan 
opinion only formally applies to Islamabad.

I will place Kaavan’s opinion in the context of 
some of the many, and growing, number of de-
cisions that have being handed down in courts 
around the world in cases on which legal rights 
were demanded for a nonhuman animal over 
just the last six years. I will note which causes of 
action the various courts in the different coun-
tries accepted or rejected, where they claimed 
that rights for nonhuman animals, if any, came 
from, which nonhuman animals, if any, have 
rights, and  if they do have rights, which ones do 
they have.

I will begin with the Indian case of Animal Wel-
fare Board v. Nagarajah, 6 SCALE 4578 (2014). 
There the Indian Supreme Court held that all 
nonhuman animals possess a large number of 
statutory rights under the Prevention of Cruelty 

to Animals Act. They also possess the constitu-
tional rights to life and security, subject to the 
law of the land, which includes depriving them 
of their life out of human necessity under Arti-
cle 21 of the Indian Constitution. Article 21 also 
protects the fundamental rights of humans to a 
healthy and wholesome environment in which 
nonhuman animals are to be treated with digni-
ty and honor. Nonhuman animals also possess 
rights under Article 51A(g) of the Indian Constitu-
tion, which the Court characterized as the “mag-
na carta of animal rights.” They do not however 
possess fundamental rights.

These rights nonhuman animals possess are to 
be broadly defined and include, but are not lim-
ited to, those rights enumerated in the Preven-
tion of Cruelty and in the guidelines of the World 
Health Organization of Animal Health. But they 
extend to all situations in which nonhuman ani-
mals are subjected to unnecessary pain and suf-
fering. The Prevention of Cruelty to Animals Act 
also places duties upon humans with respect to 
their treatment of nonhuman animals and grants 
corresponding rights to nonhuman animals. The 
court also noted that the right to property had 
recently been downgraded from a fundamental 
right to a legal right. This allows Parliament suf-
ficient flexibility to safeguard the rights of non-
human animals despite their continued property 
status.  At one morning’s breakfast in Delhi with 
me and Kevin Schneider, Executive Director of 
the Nonhuman Rights Project, the judge who 
wrote the decision revealed that his Hindu faith 
had motivated the decision. 

The following year the Delhi High Court decid-
ed the case of People for Animals v. Mohazzimi, 
CRL.M.C. 2051/2015. On a claim that the defen-
dant was violating the anti-cruelty statute re-
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lating to the capture of nonhuman animals, the 
court cited the Nagarajah case and declared 
that it was settled law that birds have a funda-
mental right to fly, cannot be caged, and must 
be set free in the sky. Moreover, birds have the 
fundamental right to live with dignity and cannot 
be subjected to cruelty by anyone.  

In Singh v. State of Haryana (High Court of Pun-
jab & Haryana at Chandigarh, CRR-533-2013, 
May 31, 2019), the court declared that the entire 
animal kingdom, including all avian and aquat-
ic species, are legal entities who have a distinct 
persona with corresponding rights, duties, and 
liabilities of a living person and that all citizens 
are persons in loco parentis responsible for the 
welfare and protection of nonhuman animals. 

In Argentina a chimpanzee named Cecilia and 
an orangutan named Sandra were the subjects 
of major habeas corpus decisions. Contradictory 
judicial decisions issued that involving an NGO 
named AFADA’s habeas corpus case brought 
against the Buenos Aires Zoo on behalf of San-
dra. Sala II of the Criminal Appeal Chamber in 

Buenos Aires case no. 68831/2014 (December 
18, 2014) noted that Sandra was a nonhuman 
rights holder and the subject of rights, but did 
not order her freed. Instead it  transferred her to 
a lower court in Buenos Aires.

That court, in Association of Officers and Law-
yers for Animal Rights v. The Government and 
the City of Buenos Aires, no. A. 2174-0215 (Oc-
tober 21, 2015) found that nonhuman animals 
are holders of the right of protection as set forth 
in the prohibitions found in Law 14,346, an an-
ticruelty statute. It also held that Sandra was a 
nonhuman person who was the subject of rights 
and possessed the right not to be subjected to 
ill treatment or cruelty or abusive human con-
duct. However, she did not necessarily have the 
rights of a human person. The court did find that 
the manner in which she was being treated at 
the Buenos Aires Zoo violated Law 14,346 and 
entered three conclusions. First, Sandra was 
a subject of rights. Second, a panel of experts 
should make binding determinations as to what 
necessary actions should be taken on her behalf. 
Third, the City must guarantee Sandra’s habitat 
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conditions as well as the activities necessary to 
preserve her cognitive skills. 

On appeal the court in Association of Officers 
and Lawyers for Animal Rights v. The Govern-
ment and the City of Buenos Aires, Case File No. 
A2174-2015/0 (June 14, 2016) recognized AFA-
DA’s standing and noted the conflict between 
the position of the two sides: was Sandra a sub-
ject of rights or did humans merely have a duty to 
protect nonhuman animals? However, the court 
did not expressly resolve the conflict. Instead it 
simply treated the matter as a welfare, and not a 
rights, case and negated the lower court’s con-
clusions Sandra was a subject of rights and that 
a panel should determine what was necessary 
for her, while leaving its order that City guaran-
tee Sandra’s habitat conditions as well as the 
activities necessary to preserve her cognitive 
skills in place.  However, Sandra was eventually 
voluntarily transferred to a sanctuary in Florida.

A trial court, at File No. P-72 254/15 (Mendoza, 
Argentina, November 3, 2016), recognized the 
standing of AFADA to bring a habeas corpus 
case challenging the legality of the chimpanzee 
Cecilia’s imprisonment in the Mendoza Zoo. The 
court said that as Sandra was alive she could not 
be classified as a thing and that, because great 
apes are sentient, they possess rights and non-
human personhood even though civil and com-
mercial law designates them as things. The court 
made clear, however, that it was not granting 
nonhuman animals the same rights that human 
beings possess, but was recognizing that pri-
mates have the fundamental rights to be born, 
live, grow, and die in the proper environment for 
their species and be recognized as nonhuman 
legal persons who possess other fundamental 
rights that should be listed by the appropriate 
state authorities. There was no appeal and ac-
cordingly Cecilia was transferred to a sanctuary 
in Brazil.

In June, 2017 a habeas corpus lawsuit was 
brought in Colombia on behalf of Chucho, a 
spectacled bear held captive in the Barranquilla 
City Zoo, seeking to transfer her to the Rio Blan-
co Reserve on the City of Manizales. The Civil 
Family Tribunal of the Superior Court of the Ju-
dicial District of Manizales in Colombia the relief 
requested. In rapid succession that decision was 
overturned by an appellate court, which granted 

relief, then both a subsequent trial and appel-
late court denied relief, and the case was decid-
ed by Colombia’s Supreme Court Civil Cassation 
Chamber in the case of Luis Domingo Maldana-
do contra Corporacion Autonoma Regional de 
Caldas Corporcaldas, AHC 4806-2017 (Colom-
bia Supreme Court, July 26, 2017)

The Supreme Court stated that habeas corpus 
was not ill-suited to protect sentient nonhuman 
animals and that any citizen may use it for that 
purpose. The court held that sentient beings 
are subjects of rights, though not all the same 
rights as human beings. Rather they are entitled 
to those rights that correspond to, or fitting to, or 
suit their species, rank, and group. In doing so the 
court stated that when nature is concerned the 
court must relax the usual principle that holds 
that an entity is reciprocally bound to comply 
with a set of duties and recognize that nonhu-
man sentient beings are subjects of rights de-
spite not being able to bear duties. It ruled that 
nonhuman animals possess the rights that de-
rive from the minimal animal welfare standards 
and designated acts of cruelty set forth in Arti-
cle 3 of Law 1774 of 2016. The court made clear 
that nonhuman animal rights are not similar to 
human rights and that nonhuman animals may 
be used for scientific research, food and other 
human needs. The court then ordered Chucho’s 
transfer to a place that better suits his habitat, 
preferably the Rio Blanco Natural Reserve.

This decision was reversed by Colombia’s Con-
stitutional Court in case File T-6.480.577-Sen-
tence SU-016/20 (January 23, 2020). The court 
held that the use of habeas corpus was inappro-
priate, as it only applies to persons. One dissent-
er argued that nonhuman animals, as sentient 
beings, possess intrinsic value and are entitled 
to rights, and that habeas corpus is appropri-
ate, indeed seemed to have been designed 
for Chucho’s case and that Chucho could have 
been its beneficiary.  This dissenting judge stat-
ed however that she was not comparing humans 
to nonhuman animals and that beyond the fact 
that they shared the quality of dignity, she did 
not consider the rights of nonhuman animals to 
be fundamental rights, she did not believe that 
the scope of nonhuman animal rights have the 
same reach as a human’s right to freedom, that 
no interest exists for animal freedom for each 
member of every species, and that she would 
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not order Chucho’s transfer if he could not sur-
vive there.

A second dissenter appeared to adopt many of 
the arguments of the Nonhuman Rights Project 
that I placed before the court by video, stating 
that person is not synonymous with human be-
ing, that personality is not a biological concept, 
that certain rights are derived from the nature 
of a nonhuman animal, including not being hun-
gry, thirsty, or malnourished, not being afraid or 
anguished, not suffering physical pain, not being 
injured or subject to illness, having the freedom 
to express one’s natural patterns or behavior, 
and being a judicial person.  This dissenter stat-
ed that  nonhuman animals have these rights 
because they are sentient and because non-
human animals lie at an intermediate point be-
tween being subjects of law and objects of law. 
He noted that nonhuman animals don’t have the 
same rights as humans, but they should have 
basic rights that are protected according to their 
autonomy. This dissenter agreed that habeas 
corpus was not the appropriate vehicle to vin-
dicate Chucho’s rights, but that a guardianship 
action would have been.

I note some of the most important of the sev-
en habeas corpus lawsuits that the Nonhuman 
Rights Project has filed since 2013 on behalf of 
chimpanzees and elephants in the American 
states of New York and Connecticut (up to four 
further habeas corpus suits are scheduled to be 
filed in 2021 in California and Colorado). 

In 2014 the New York Supreme Court, Appel-
late Division, Third Department in People ex 
rel. Nonhuman Rights Project, Inc. v. Lavery, 124 
A.D. 3d 148 (3rd Dept. 2014) refused to permit a 
common law habeas corpus action to proceed 
on behalf of an imprisoned chimpanzee on the 
ground that only those entities who can bear le-
gal duties are entitled to legal rights.  The court 
noted, however, that those humans who cannot 
bear duties still have rights because collectively 
humans possess the unique ability to bear legal 
duties. 

The following year the New York Supreme 
Court, Appellate Division, Fourth Department 
in In the Matter of the Nonhuman Rights Proj-
ect, Inc. v. Kiko, 124 A.D. 3d 1334 (4rd Dept. 2015) 
implied that it might agree that a chimpanzee 

could be a person, but dismissed the case on 
the ground that since the NhRP was demanding 
that the chimpanzee be transferred to a sanc-
tuary and not be released outright that habeas 
corpus was not appropriate.  In 2018, in a crim-
inal case in which the defendant claimed that 
the word person was necessarily limited to hu-
man beings, the court stated that it is common 
knowledge that personhood can and sometime 
does attach to nonhuman entities such as cor-
porations and nonhuman animals and cited to 
Kiko’s case.   People v. Graves, 163 A.D. 16 (4th 
Dept. 2018)

In 2017 the New York Supreme Court, Appellate 
Division, First Department in People ex rel. Non-
human Rights Project, Inc. on behalf of Tommy 
v. Lavery, 152 A.D. 3d 73 (1st Dept. 2017) noted 
the argument that the standard  for having the 
capacity for legal rights could not be the abili-
ty to bear duties since numerous humans who 
lack the capacity for duties still possess rights 
ignored the fact that they were human beings. 

Ruling on a motion for leave to appeal to New 
York’s highest court, the Court of Appeals re-
fused to hear the appeal. However, a single 
Judge of that court, Eugene M. Fahey, the only 
judge of an American court of last resort to opine 
to date on the merits of the NhRP’s arguments, 
said that in determining whether a chimpanzee 
should have the right to liberty protected by ha-
beas corpus a court should assess the intrinsic 
nature of chimpanzees as a species. He wrote 
that to treat a chimpanzee as if she lacked the 
right to liberty protected by habeas corpus is 
to regard her as entirely lacking independent 
worth, as a mere resource for human use, a thing 
the value of which consists exclusively in its use-
fulness to others. Instead a court we should con-
sider whether a chimpanzee is an individual with 
inherent value who has the right to be treated 
with respect.  Judge Fahey concluded that while 
it may be arguable that a chimpanzee is not a 
person there is no doubt that she is not merely a 
thing and noting that habeas corpus was a prop-
er remedy. In the Matter of Nonhuman Rights 
Project., on Behalf of Tommy v. Lavery, 31 N.Y. 3d 
1054 (2018)(Fahey, J. concurring). 

Finally, in 2020, the Bronx Supreme Court  in the 
case of The Nonhuman Rights Project, on behalf 
of Happy v. Breheney,  2020 WL1670735 (Bronx 
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Supr. Ct. 2020) adopted Judge Fahey’s reason-
ing and conclusions and agreed that Happy 
the Asian elephant who had been imprisoned 
for decades on one acre of the Bronx Zoo was 
more than just a legal thing; she is an intelligent 
autonomous being who should be treated with 
respect and dignity and who may be entitled to 
liberty. However, the court state that, regretta-
bly, she felt herself constrained by the Third De-
partment’s 2014 decision to dismiss the habeas 
corpus petition. This decision is under appeal. 

Finally, the Connecticut Appellate Court in Non-
human Rights Project, Inc. v. R.W. Commerford, 
192 Conn. App. 36 (2019) rejected the NhRP’s at-
tempt to bring a habeas corpus case on behalf 
of three elephants imprisoned in a traveling . It 
noted New York’s Third Department’s require-
ment of the capacity for duties in order to have 
any rights, but relied more heavily on its con-
cern that if it granted the right to bodily liberty 
to elephants for the purpose of habeas corpus 
the courts of Connecticut would be required to 
upend the state’s legal system and allow every 
sort of nonhuman animal to bring suit in a court 
of law.

In sum, from the 2014 Nagarajah to the 2020 
Kaavan case, we have seen courts grapple with 
the issues that result from the increasing de-
mands of lawyers around the globe for courts 
to grant rights that protect the most important 
interests of members a wide variety of species. 
Some courts in India, Pakistan, Argentina, and 
New York have already moved to the forefront of 
this worldwide struggle. Behind them are courts 
in Colombia and Brazil.  Other courts are lag-
ging, with Connecticut bringing up the rear. But 
everywhere change is coming, just at different 
rates.
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Recognising the legal rights of 
animals in Pakistan: A pathbreaking 
new judgment
Lotta Teale & Owais Awan, London / Islamabad, June 2020

Introduction

On 21st May 2020, a pathbreaking 67-page judg-
ment was set out at the Islamabad High Court 
by the Honourable Chief Justice Athar Minallah 
recognising the legal personhood of animals and 
other non-human living beings: that they are not 
just property but have legal rights of their own. 
He held that non-human living beings have ‘nat-
ural rights’ not to be tortured or unnecessarily 
killed because the gift of life it possesses is pre-
cious and its disrespect undermines the respect 
of the Creator.1 This case is precedent-setting in 
that this has only been held before in Argentina 
and in obiter in some judgments in US (although 
the US courts did not allow release of the ani-
mals). It seems to have been in part influenced 
by the dramatic experience of the coronavirus 
lockdowns across the world, our human experi-
ence of imprisonment like zoo animals and the 
concomitant sense that we need to re-evaluate 
our interdependent relationship with the natural 
environment and treat it with more respect.

The case included petitions on the transfer of an 
elephant and a bear from the Marghazar zoo in 
Islamabad and the killing of stray dogs across 
the city. The Judge made a range of declarations 
and directions that all the animals in Islamabad 
zoo be moved to appropriate sanctuaries, and 
the government has been restrained from add-
ing new animals in the zoo until it is redesigned 
up to international standards. 

This article, written jointly by the lawyer taking 
the case and another involved in the campaign, 
will (1) look at the context of animal law and wel-
fare in Pakistan; (2) provide an insight into how 

1	  Islamabad Wildlife Management Board v. Metropolitan 
Corporation Islamabad (2020) p.60 

the judgment came about; (3) discuss the focus 
of the litigation, providing a discussion of the 
findings including particular reference made to 
Islam; and (4) comment on the likely impact of 
the judgment in Pakistan and elsewhere.

Context of animal law and welfare in 
Pakistan 

Pakistan is an unexpected locus for pathbreak-
ing animal law reforms. A culture which prides 
itself on being meat eating, in opposition to veg-
etarian India, and the only country in the region 
where Asian Elephants have gone extinct, it has 
thus far stood apart from other countries in the 
region such as Sri Lanka and India that have 
made some headway into recognising the need 
to protect non-human rights. The Indian Consti-
tution recognises animal sentience by putting 
an obligation of its citizen to show ‘compassion 
towards all living creatures,’2 the Indian Govern-
ment updated their prevention of cruelty laws in 
1960 and created the ‘Animal Welfare Board of 
India’ to advance the same, and a range of case 
law has been developed advancing the welfare 
of animals and the environment.3 

Pakistan’s Constitution makes no such provi-
sions, and Pakistani governments have made 
extremely little in the way of legal reforms on 
the welfare of animals since the departure of the 
British. Under colonialism, several pieces of leg-

2	  Article 51 of the Indian Constitution

3	  For example, Kerala High Court in the case titled ‘N. R. 
Nair and others etc, v. Union of India and others’ [AIR
2000 Kerala 340]; ‘Animal Welfare Board of India v. A. Nagaraja 
and others’ [(2014) 7 Supreme Court Cases
547]; ‘Dr Manilal V. Valliyate, The Constituted Attorney of peo-
ple for Ethical treatment of animals v. The State of Maharashtra 
through Chief Wildlife Warden, etc.’ (Writ Petition No.2662/2013)
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islation were introduced protecting non-human 
animals which were crucial to this recent litiga-
tion, in particular the Prevention of Cruelty to 
Animals Act 1890, the Pakistan Penal Code 1860 
and the Glanders and Farcy Act 1899 which in-
volve fines and imprisonment for mistreatment 
of animals. Since the establishment of Pakistan 
as a State, the main legislation introduced rec-
ognising animal sentience involves procedures 
around slaughtering which, while prohibiting 
torture, also prohibits stunning.4 Pakistan is a 
signatory to the World Organization for  Ani-
mal  Health but OIE standards have not been 
transposed into legislation. Responsibility for 
animal welfare is spread across Ministries with 
no one Ministry taking a lead. As the Pakistan 
State has decentralised, control is delegated to 
regional governments and while some regions 
have made efforts to protect wildlife and curb il-
legal trade in the same5, others have made less. 
Overall, the limited updating of legislation and 
lack of government policies protecting the wel-
fare of animals demonstrates a lack of attention 
by the government to animal welfare. 

Very poor treatment of animals is common across 
the country. Working animals are worked and 
beaten until they drop dead, despite the 1890 
Act prohibiting the overload of draught animals 
or employment of sick or injured animals. Strays 
are tortured by members of the public and killed 
en masse by local authorities.6 Bear baiting and 
dog fighting is common. Animals are generally 
seen as commodities even by people consid-
ered animal enthusiasts, leading to a booming 
trade in illegal exotic animals and a common 
practice of establishing private zoos. Even vets 
regularly kill animals negligently with impunity7. 
As such, the protective laws that there are are 
very rarely enforced. Conservation in general is 

4	  Halal Authority Act 2015

5	  Azad Jammu and Kashmir Wildlife (Protection, Preser-
vation, Conservation and Management Act (2014) cruelty to an-
imals is defined as ‘an act towards and animal, which is against 
the natural instinct and behaviour of the animals and has a nega-
tive effect on the health of an animal including overdriving, beat-
ing, mutilation, starvation, thirst and overcrowding or otherwise 
ill treatment to the animal.’

6	  Documented by ACF Animal Rescue, Karachi

7	 . Interview with Sundas Hoorain, June 2020, who 
brought a case against a vet in Islamabad after her cat was al-
legedly deliberately misdiagnosed for the purposes of extorting 
money to undertake an operation, during which operation the 
cat was killed through mistreatment and neglect. She is in touch 
with many others who have similar experiences.

not a priority and little is done to preserve lo-
cal wildlife. Notably, in neighbouring countries 
in Asia even though laws may be better, cruelty 
to animals is still a prevalent problem, with for 
example recent cases of firecrackers being fed 
to Elephants in Kerala: public attitudes and en-
forcement remain a problem across the region.
There are a few outstanding animal welfare ef-
forts (eg. ACF Animal Rescue Karachi, Pakistan 
Animal Welfare Society, WWF, Balkasar Bear 
Sanctuary, Friends of Islamabad Zoo) driven by 
dedicated citizens, but these are small in scale 
and highly personality driven. Readers may be 
interested to follow ACF Animal Rescue on In-
stagram where it documents its daily efforts to 
improve conditions for animals and build em-
pathy among the population, against extremely 
difficult conditions.

How the case came about

The hearing brought together three separate 
petitions: on an elephant at the zoo, a mistreated 
bear, and the killing of street dogs.

The focus on the elephant (named Kaavan) had 
its origins decades ago when citizens began 
protesting the poor treatment of elephants at 
the zoo. In 2012 when his fellow elephant Saheli 
died young under unclear circumstances, Kaa-
van was showing signs of aggression and was 
placed in chains, which gave rise to further pro-
test. In 2015, international NGO Free the Wild 
started a campaign to have Kaavan relocated to 
a sanctuary. They sought agreement from the 
Government to relocate him abroad, in return for 
which Free the Wild would pay to have the zoo 
upgraded to international standards but, despite 
promises by various government agencies, after 
it was clear negotiations were getting nowhere, 
in March 2019 they filed a petition in court seek-
ing relocation. A key issue in the case was which 
government agency should be responsible for 
the zoo, with different agencies claiming control, 
purportedly for nefarious purposes (the zoo’s in-
come being substantial).

Alongside this focus on the elephant, other con-
cerned citizens were campaigning for improved 
conditions for all the zoo animals. In May 2019, a 
dancing bear was confiscated from the streets 
of Islamabad and taken to the zoo, and another 
concerned citizen brought a case that it need-
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ed to be transferred to an appropriate sanctu-
ary within Pakistan, which transfer was made 
pending final judgment. This case also sought to 
transfer management of the zoo to the wildlife 
management board, run by an individual more 
demonstrably committed to the welfare of the 
animals. The case was in the papers and gar-
nered some high profile support for example, 
the First Lady, Imran Khan’s wife (Bushra Mane-
ka), who was wondering what to do with the birds 
she had inherited from her predecessor that she 
wanted to put somewhere but found the con-
ditions at the zoo too poor. Hundreds of volun-
teers did surveys, three times a day for months 
tracking the condition of the animals, as well as 
providing enrichments for the animals and train-
ing for staff. This demonstrated public attention 
to and concern for the welfare of animals at the 
zoo.

When these petitioners were brought together 
for final hearing, an additional petition was add-
ed on the culling of dogs, as local authorities 
had recently undertaken a cull despite efforts 
by campaigners to introduce vaccination. All of 

these were heard together.

Summary of findings of the court, with 
a focus on particularly interesting rea-
soning

While the case could have been argued on 
the basis of the 1890 Act, it was decided to test 
whether the law could be expanded by intro-
ducing a focus on legal rights of animals under 
the Constitution into the submissions.

The legal rights of animals was the main focus of 
the Judge in his deliberations, and he looked at 
(a) whether animals have independent rights, (b) 
whether there is a duty on the state to protect, 
preserve and conserve them, and (c) wheth-
er the cruel treatment of animals in question 
amounts to a breach of the right to life under the 
Pakistan constitution.

(a) Whether animals have independent rights

After a thorough review of jurisprudence from 
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international case law, Pakistani legislation, In-
ternational commitments and Islamic teachings, 
the Judge concluded that animals do indeed 
have independent legal rights on the basis of 
their characteristic of being alive:

‘After surveying the jurisprudence de-
veloped in various jurisdictions it has be-
come obvious that there is consensus that 
an ‘animal’ is not merely a ‘thing’ or ‘prop-
erty’… Do the animals have legal rights? 
The answer to this question, without any 
hesitation, is in the affirmative... The hu-
man rights are inherent because they 
stem from the attribute of being ‘alive’. 
Life, therefore, is the premise of the ex-
istence of a right. Whether human rights 
or rights guaranteed expressly under the 
Constitution, they all have a nexus with 
‘life’. An object or thing without ‘life’ has no 
right. A living being on the other hand has 
rights because of the gift of ‘life’. An ani-
mal undoubtedly is a sentient being. It is 
a natural right of an animal not to be tor-
tured or unnecessarily killed because the 
gift of life it possesses is precious and its 
disrespect undermines the respect of the 
Creator.’8

As such he saw ‘natural rights’ of animals as de-
rived on a religious basis from God much as hu-
man rights were originally. Extending such God 
given rights to animals is a logical progression 
abandoning the speciesism inherent in the con-
cept of human rights. The Judge considered Is-
lamic principles extensively and after looking at 
a number of Islamic verses, he noted ‘The sa-
credness of ‘life’ in the form of animal species 
and the respect it deserves is explicit from the 
above verses.’ Islam was thus crucial in this find-
ing that animals have independent rights, and 
the precedent may thus be of particular rele-
vance to States founded on religious principle.

(b) Whether there is a duty on the state to pro-
tect, preserve and conserve animals

In his reasoning as to whether these natural 
rights extend to an obligation on humans or 
the State to protect those rights, the Judge was 
clear that the Constitution is ‘framed by humans 

8	  Islamabad Wildlife Management Board v. Metropolitan 
Corporation Islamabad (2020) p.60

for regulating themselves’ and as such the var-
ious rights guaranteed under the Constitution 
are only in the context of humans.9 However, 
he went on to look at whether the Constitution 
imposes any duty on the State and humans re-
garding the welfare of other species, and in do-
ing so he drew on religion and the context of the 
global pandemic and the degradation of the en-
vironment.

First, in terms of religion, the Judge reasoned the 
Constitution of Pakistan must be interpreted so 
as to protect non-human animals because the 
State is under an obligation to enable its citizens 
to pursue good Muslim practice, and treating 
animals badly is inconsistent with such practice. 
He noted in particular the respect of the prophet 
towards all animals and stated that in Islam ‘kill-
ing or harming an animal unnecessarily or inflict-
ing unnecessary pain and suffering is forbidden.’ 
He went on to say that ‘it is inconceivable that, 
in a society where the majority follow the reli-
gion of Islam, that an animal could be harmed 
or treated in a cruel manner.’10 In this way, de-
spite acknowledging natural and legal rights of 
animals, he took a somewhat anthropocentric 
utilitarian approach to the reasonableness of 
pain and suffering, subordinating non-human 
animals to humans, but nevertheless requiring 
State protection.

Second, he reasoned that the State has a duty 
to protect non-human animals on the basis that 
humans would not be able to exist without the 
environment and specifically animals, and thus 
that such protection is an inherent obligation 
under the human right to life protected by the 
Constitution. 

He started by drawing on existing jurisprudence 
as the right to life under article 9 of the Consti-
tution had already been interpreted widely. In 
1994, the Supreme Court of Pakistan interpret-
ed right to life in a liberal manner holding that 
the right to a healthy and clean environment is 
a fundamental right and “life includes all such 
amenities and facilities which a person born in a 
free country is entitled to enjoy with dignity, le-
gally and constitutionally.”11  This became known 
as the “Shehla Zia principle” and two cases fol-

9	  Ibid. p.5

10	  Ibid p.51

11	  PLD 1994 SC 693
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lowed suggesting threats to the environment 
were a threat to life: one related to the construc-
tion of the Lahore metro-line12, and the other, the 
hunting of migratory birds Houbara Bustards13. 
Even though both cases were overturned, ob-
servations in the judgments were welcomed by 
environmentalists and contributed towards en-
vironmental jurisprudence.

The Judge in our zoo case went on from consid-
eration of the jurisprudence to look at the cur-
rent environmental context:

‘The United Nations has warned that if the 
wildlife is not protected then its extinction 
would expose the human race to the risk 
of facing extinction.… The threat of climate 
change and its ensuing devastating conse-
quences for the human race can only be 
avoided if environmental degradation and 
damage to ecosystems and biodiversity 
could be stopped…The welfare, wellbeing 
and survival of the animal species is the 
foundational principle for the survival of the 
human race on this planet… Protecting, pre-
serving and conserving the animal species 
and preventing it from harm is a constitu-
tional obligation of the State and the au-
thorities.’… ‘the relationship of the treatment 
of animals and the right to life of humans 
makes it an obligation of the State and its 
authorities to jealously guard against cruel 
and illegal treatment of animals’14

Such forthright reasoning on the centrality of 
non-humans to the existence of humans should 
be seen in the context of the coronavirus pan-
demic. The judge himself noted at the start of 
the judgment,

‘The petitions in hand, besides raising 
questions of public importance, have a 
nexus with the threat to human existence 
highlighted by the current pandemic crisis. 
It has highlighted the interdependence of 
living beings on each other, the desper-
ate need to restore the balance created in 
nature and, above all, it has conspicuously 
brought the essence, meaning and signifi-

12	  PLD 2015 Lahore 522

13	  PLD 2016 SC 48

14	  Islamabad Wildlife Management Board v. Metropolitan 
Corporation Islamabad (2020) p.57

cance of ‘life’ into the spotlight,’15

It seems unlikely that such a forceful judgment 
would have been given without the self-aware-
ness and reflection that the pandemic has in-
spired. It can only be hoped that other law and 
policy makers across the world are making sim-
ilarly powerful reflections.

(c) Whether the cruel treatment of animals 
amounts to a breach of the right to life under the 
Pakistan constitution.

The next step was to look at whether the cru-
elty to animals in question could amount to a 
breach to the right to life under the Constitution. 
He observed that, ‘any treatment in violation of 
the provisions of the Act of 1890, or subjecting 
an animal to unnecessary pain or suffering, is an 
infringement of the right to life guaranteed un-
der Article 9 of the Constitution.’ 

The parameters as to what would constitute un-
necessary pain and suffering were not spelled 
out, although in court, the petitioner had cited 
a case from the High Court of Sindh which held 
that the traditional sport of donkey- and bull- cart 
racing fell within the definition of cruelty under 
the Prevention of Cruelty to Animals Act 1890, 
and that, far from being necessary such events 
actually have an adverse effect on the youth. 
16 Without going into comparisons as to what 
counted as unnecessary, the Judge deemed 
that on the facts of the case, taken from a study 
by an amicus curiae and observations of citizens 
tracking animal’s treatment, they were not met.
 

‘The Zoo, … merely serves the purpose of 
displaying or exhibiting its animals to the 
visitors. The animals are held in captivity in 
such enclosures and conditions which, in-
stead of providing an opportunity to study 
the animals, must be adversely affecting 
the visitors. There does not appear to be 
much awareness in society, judging by the 
conduct of the visitors. The Zoo does not 
make any positive contribution whatsoev-
er to the society. With the advancement of 
technology there are far better and more 
informative opportunities to observe and 
gain knowledge about the animal  spe-

15	  Islamabad Wildlife Management Board v. Metropolitan 
Corporation Islamabad (2020) p.3

16	  PLD 2018 Sindh 169
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cies.’17

As such, he decided, given the deplorable con-
ditions in which the animals find themselves at 
the zoo the court had ‘no hesitation in declaring 
that the animals in the Zoo have been subjected 
to unnecessary pain and suffering.’18

In view of this the Judge made a range of di-
rections that the elephant be sent to a sanctu-
ary; the bear remain in the sanctuary to which it 
had been moved; the relocation of all remaining 
suffering zoo animals; that no new animals be 
brought to the zoo until it has been certified by 
an international agency; various directions relat-
ing to institutional responsibility for the zoo; a di-
rection that responsibility for stray dogs be trans-
ferred to the wildlife board who should develop 
a suitable policy in compliance with internation-
al best practices and Islam; and a recommen-
dation that the Federal government consider 
including animal welfare in Islamic studies and 
that the media educates the public about how 
God’s creatures should be treated.

What will be the impact of the judg-
ment? (National and global)

The case was from the High Court of Islamabad, 
so it is only binding in Islamabad. The limitation 
period for appeal has passed. However, it is not 
certain the judgment will be enforced: there 
could be endless hurdles to implementation. 
Given the escalating pandemic, the petitioner 
is seeking an extension of the 30 day period in 
which they are to transfer the animals, and have 
commissioned a committee to examine wheth-
er a sanctuary can be established locally, where 
the various animals should be relocated to until 
conditions are improved and what would be an 
appropriate timeline. There is a risk that energy 
dissipates and the animals are never moved, 
and it will take diligent oversight to ensure it is 
actually enforced.

The government has not shown its thinking to 
be aligned with the Judge. Despite earlier prom-
ises by certain people in government to transfer 
the elephant to a sanctuary, progress was never 
made until this Court judgment, and the Paki-

17	  Islamabad Wildlife Management Board v. Metropolitan 
Corporation Islamabad (2020) p.53

18	  Ibid p.53

stan government has not to date demonstrat-
ed any reluctance to hold elephants in its zoos. 
As late as November 2019, the Pakistan gov-
ernment submitted a request to the Namibian 
government for ten elephants, after a petition 
by a member of the public that the Lahore zoo 
should have elephants to amuse children and 
raise funds.19 These would likely come from the 
wild in Zimbabwe contrary to the CITES ban on 
elephant transportation from Africa. Will there 
be attitudinal change within the government 
after this judgment? It is theoretically possible 
that, following this judgment, the Federal Gov-
ernment may decide to legislate on the trade 
of wildlife and treatment of non-human animals 
but given the current health and economic cri-
sis, it would likely be of low priority.

In some ways, it is positive that legal precedent 
is often not followed in Pakistan, and that laws 
are often not implemented. A pathbreaking de-
cision such as this can sit there on paper and be 
called on by those who want to use it. It could 
likely be used by other animal welfare entities 
active in Karachi and Lahore, who could file sim-
ilar petitions in their respective provincial high 
courts. The Judgment will have symbolic value, 
not only in Pakistan but across South Asia and 
elsewhere. Sri Lanka has been active in litigation 
in this area, and it is likely the Islamabad case 
could be called on by activists. Beyond that, the 
Non Human Rights project in the United States 
are planning to raise it in their submissions in 
cases currently before the courts in the US20.

Legal changes often come before popular 
changes. While the vegan movement hasn’t tak-
en off in Pakistan yet, a number of small scale 
companies have cropped up among elite circles 
specialising in vegan produce, and privatised 
efforts are being made to introduce local recy-
cling, while the government itself has embarked 
on substantial campaigns to reduce plastic 
waste and plant new trees. This judgment will 
form part of that trend towards greater con-
sciousness of the environment and will hopeful-
ly help backstop and encourage further efforts 
to improve the welfare of animals in particular.

19	  http://pawspakistan.org/2019/11/11/plight-of-the-
pachyderm/

20	  Email from NHRP updating followers about their work, 
22 May 2020
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The ethics of animal 
circuses
Dr Joe Wills, Lecturer at Leicester Law School, University of Leicester

Animal protection advocates have been unan-
imous in their celebration of recently passed 
legislation banning the use of wild animals in 
circuses, and with good reason. Even if, as the 
media reported, only 19 wild animals were still 
left in circuses when the Wild Animals in Circus-
es (No 2) Act 2019 was given Royal Assent, this 
law is a symbolic culmination of decades of hard 
work by animal advocacy groups to bring an end 
to the cruelties beneath the big top.  

But should we regard the law as having gone far 
enough? Should we push to extend the ban to 
the use of domestic animals as well?

The answer to these questions depends in part 
on animal protection advocates’ reasons for sup-
porting the ban. Broadly speaking, three primary 
ethical motivations for opposing animal circuses 
can be identified: they cause unnecessary ani-
mal suffering, they exploit animals, and they are 
contrary to animal dignity. Let’s consider each of 
these reasons in turn.

Suffering 

The first, and perhaps most intuitive, concern 
relates to the suffering inflicted on animals by 
using them as circus performers. The starkest 
illustrations of animal suffering in circuses are 
captured in undercover exposés documenting 
vicious brutality meted out by trainers to unwill-
ing performers.1 

Whilst maybe not all circuses are responsible for 
these sorts of heinous cruelty, even under the 
best of circumstances the realities of travelling 

1	  See e.g. ‘Circus Trainer Guilty of Cruelty to Chimpan-
zee’ (The Guardian, 28 January 1999); ‘Anne the Elephant Circus 
Abuse: Bobby Roberts Guilty’ (BBC News, 23 November 2012).

circus life are at odds with the health and wel-
fare needs of wild animals. Frequent travelling, 
limited space, restricted social interactions, ma-
ternal separation and the requirements of train-
ing and performance preclude, for all intents 
and purposes, the possibility of wild animals liv-
ing lives conducive to their wellbeing.2 Attempt-
ing to meet the welfare needs of wild animals in 
travelling circuses is - to borrow a phrase from 
Bernie Rollin - like trying to put square pegs into 
round holes.3 

The welfarist concern with unnecessary suffer-
ing seems to provide a pretty strong basis for a 
ban on the use of wild animals in circuses. But 
what about domestic animals? 

Whilst domestic animals are not susceptible to 
all the harms of their wild counterparts, animal 
protection groups have nonetheless highlighted 
similar concerns. For example, Animal Defend-
ers International and OneKind both stress that 
domestic animals also suffer. The training meth-
ods they are subject too may involve cruelty 
and the tricks they perform may be detrimental 
to their health. For example, horses trained to 
stand of their hind legs and walk can risk injury.4 
Moreover, the conditions that animals are kept in 
are also often unacceptable. For example, Ani-
mal Defenders International found dogs used 
by Jolly’s Circus kept in pens that were approxi-
mately 1.5 x 1.5 meters in size.5 

2	  See e.g. Stephen Harris et al, ‘A Review of the Welfare 
of Wild Animals in Circuses’ (2006); Eurogroup for Animals, ‘Wild 
Animals in EU Circuses: Problems, Risks, Solutions’ (2015).   

3	  Bernard Rollin, ‘An Ethicist’s Commentary on Equated 
Productivity and Welfare’ (2002). 

4	  Corrine Henn, ‘Why Circuses That Use Domestic Ani-
mals are Still Abusive Attractions’ (One Green Planet, 2014). 

5	  OneKind, ‘Domestic Animals in Circuses’ (2019). 
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It is clear that welfare concerns are associated 
with domestic circus animals too, but a welfarist 
framework alone does not provide a categorical 
reason to ban their use. If effective laws could 
in theory be put in place to adequately protect 
the welfare of domestic animal circus perform-
ers, then individuals solely concerned with the 
question of animal suffering would have no ob-
vious basis to object to the practice.     

Exploitation

The fact that circus animals suffer is not the only 
reason one might object to their use. A second 
type of objection is that such use is inherently 
exploitative. Paradigm examples of exploitation 
in the human context include sweatshop labour, 
price gouging, sex trafficking and loan-sharking. 
What all of the practices have in common is that 
they involve taking advantage of another indi-
vidual’s vulnerability to unfairly derive benefits 
from them.

To determine whether we can regard using ani-
mal circus performers as inherently exploitative 

we have to consider whether (1) circus animals 
are vulnerable; (2) humans take advantage of 
that vulnerability and (3) humans unfairly derive 
benefits from them. 

It seems undeniable that animals are vulnerable 
in relation to humans. Animals who are either 
born or abducted into captivity are entirely at 
the mercy of their captors, whom they depend 
on for food, water, medical care and shelter. 
Compounding this vulnerability is the very lim-
ited legal protections animals currently possess. 
It also seems hard to deny that that circuses take 
advantage of animal vulnerability. It is precisely 
because of the animals’ dependency on their 
human captors that they can either be com-
pelled to perform circus tricks through threats 
and violence or can otherwise be coaxed to do 
so through more subtle methods. 

Whether or not humans unfairly derive benefits 
from circus animals requires a little more un-
packing. Clearly the circuses benefit economi-
cally from animal performers but they may claim 
that their animals are fairly compensated through 
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good quality care and decent living conditions. 
As discussed above, undercover investigations 
and animal welfare science seriously call these 
claims into question, but even granting that they 
are true in some instances, the unfairness to the 
animals can be argued to stem from the fact 
that they are being compelled to live the sorts 
of lives that ultimately are not in their best inter-
ests, for the sake of increasing circuses profits.

Circuses may claim that animals wilfully take part 
in and enjoy performing circus tricks. Again, even 
if true, there may be reason to think that it is still 
exploitative to use them in such ways. The po-
litical and legal philosopher Martha Nussbaum 
draws our attention to ‘adaptive preferences’ 
– preferences that an individual forms against 
background conditions of injustice. Nussbaum 
points out that animals can learn submissive or 
fear-induced preferences that arise out of ‘dis-
eased’ relationships of exploitation with human 
beings.6 It is superfluous to spell out how the re-
lationship between trainers and circus animals 
fits in to Nussbaum’s schema here.   

The above analysis gives us reason to think that 
requiring these animals to perform circus tricks 
is a form of exploitation, even if it does not in-
volve any animal suffering.    

Dignity 

In the Indian case of Nair v. Union of India the 
Kerala High Court found that circuses subject 
animals to an ‘undignified way of life’.7 What 
does the idea of dignity refer to here?
Invocation of dignity is widespread in ethical, po-
litical and legal debates but the precise mean-
ing of the term is often unclear. An influential 
account of animal dignity comes from Martha 
Nussbaum. For Nussbaum the notion of dignity 
is related to the idea of ‘flourishing’. A dignified 
life is the type of life that a being of a particular 
sort ought to lead, full of real opportunities to do 
and be what they value. 

Nussbaum goes further than conventional wel-
farist narratives and suggests that the good life 
consists of more than positive hedonic experi-

6	  Martha Nussbaum, Frontiers of Justice (Harvard Uni-
versity Press 2006) 344-345.a

7	  Nair v. Union of India, Kerala High Court, no. 155/1999, 
June 2000.

ences: ‘Animals, like humans, pursue a plurality 
of distinct goods.’8 She continues: 

It seems plausible to think that there may 
be goods (animals) pursue that are not 
felt as pain and frustration when they are 
absent: for example, free movement and 
physical achievement, and also altruistic 
sacrifice for kin and group.9 

Depriving animals of these important goods 
may thus also be regarded as incompatible with 
their dignity.

If Nussbaum’s arguments are correct they give 
us further reason to object to circuses: they de-
prive animals of the possibilities to lead flourish-
ing lives. This is most obvious in relation to wild 
animals. Circus life precludes them from roam-
ing freely, raising families, forming relationships 
with other animals, playing, gathering food, find-
ing shelter and so forth. This view itself was en-
dorsed by the Parliamentary Under-Secretary 
of State for DEFRA, David Rutley MP during the 
second reading of the Wild Animals in Circuses 
Bill:

Wild animals in a circus are trained for 
our entertainment and amusement. That 
sends the wrong message to audiences 
about the intrinsic value of those animals. 
We should appreciate wild animals be-
having naturally, not in a comic or super-
ficial setting.10

Nussbaum notes that even though domesti-
cated animals cannot thrive in the wild, such 
creatures ‘should surely not be treated as mere 
objects for humans’ use and control: their flour-
ishing and their own ends should be constantly 
held in view’.11 It seems doubtful that this is pos-
sible in the artificial and exploitative setting of 
the circus.

Conclusion  

Three different related bases for objecting to the 
use of animals in circuses are identified above: it 

8	  Nussbaum (n6) 344.

9	  Ibid, 345.

10	  David Rutley MP, HC Hansard, 7th May 2019, cols 501-
502.

11	  Nussbaum (n6) 376.
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causes unnecessary suffering, exploits animals 
and is incompatible with animal dignity. Togeth-
er they form the basis for a powerful overlapping 
consensus on the need to abolish animal circus-
es for both wild and domesticated animals. Of 
course they also provide bases for opposition to 
other types of animal use for entertainment as 
well, including zoos, aquariums and horse-rac-
ing. These are surely amongst the most frivo-
lous forms of animal exploitation at present and 
animal advocates should do everything in our 
power to hasten their demise. 
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Case Study - Badgers and the Bern 
Convention: Challenging UK Policy 
via an International Convention
Alice Collinson, Solicitor at Advocates for Animals

Abstract

The Convention on the Conservation of Euro-
pean Wildlife and Natural Habitats, otherwise 
known as the ‘Bern Convention’, is an interna-
tional agreement requiring contracting parties to 
protect listed wildlife species to include the Eu-
ropean badger. In 2019 I worked with Advocates 
for Animals, the Born Free Foundation, the Bad-
ger Trust, and Eurogroup for Animals in submit-
ting a joint complaint to the Convention’s Sec-
retariat. We cited a number of breaches of the 
Convention surrounding badger culling as a sig-
nificant part of bTB policy in England. It is hoped 
that this complaint (when it progresses later this 
year) will support a change in policy by applying 
pressure on the UK Government to effectively 
pursue alternative bTB policy measures. This 
article summarises the legislative framework in 
this context, and some of the grounds pursued.  

Introduction 

Badger culling as part of the UK strategy to tack-
le bovine tuberculosis (‘bTB’) has sparked con-
troversy and debate since the 70s. This is due to 
a misplaced view that the species is a significant 
host of bTB and thereby poses a threat of trans-
mission to farmed cattle. 

More recently in 2011 the UK Government an-
nounced the introduction of wide scale culling 
of badgers in England.1 The number of cull li-
cences has been increasing since 2013. Licenc-
es have also been expanded in scope and geo-
graphic location, particularly in 2017 where a 

1	  The Government’s policy on Bovine TB and badger 
control in England 2011, available at: https://assets.publishing.
service.gov.uk/government/uploads/system/uploads/attach-
ment_data/file/69463/pb13691-bovinetb-policy-statement.pdf 

supplementary licence policy was introduced. 
Policy requires that the (estimated) badger pop-
ulation of each licenced cull area is reduced by 
at least 70% through each cull, which is not an 
insignificant figure.2 
                                                                                                                                                                                                       
Many wildlife protection and animal welfare or-
ganisations oppose the policy, on the basis that 
badger culling is unscientific, ineffective and in-
humane. They instead advocate for the imple-
mentation of humane, evidence based policies 
to effectively reduce bTB in cattle.3

In recent developments, the ‘Godfray Review’ of 
2018, a report commissioned by the Government 
and intended to review England’s current strat-
egy for control of bTB, concluded that the threat 
of badgers infecting cattle with TB is “modest,” 
and suggested policy focus on alternative ap-
proaches such as biosecurity measures on 
farms and improved cattle testing.4

In this connection, the Government published 
a response in March 2020, entitled “Next steps 
for the strategy for achieving bovine tubercu-
losis free status for England.”5 This report indi-
cates a positive change in direction, in suggest-
ing a gradual phase out of badger culling and 

2	  Guidance to Natural England on licensed badger con-
trol... (available at: https://consult.defra.gov.uk/bovine-tb/sup-
plementary-badger-disease-control/supporting_documents/
Consultation%20Document.pdf )

3	  Such as Born Free: https://www.bornfree.org.uk/
badger-culling and the Badger Trust: https://www.badgertrust.
org.uk/cull (last accessed 14.05.20)

4	  Bovine TB Strategy Review October 2018, ‘Godfray Re-
view’, available at: https://www.gov.uk/government/news/re-
view-of-governments-bovine-tb-strategy-published 

5	  Available at: https://www.gov.uk/government/publi-
cations/a-strategy-for-achieving-bovine-tuberculosis-free-sta-
tus-for-england-2018-review-government-response 

16    UK Journal of Animal Law | Volume 4, Issue 1, August 2020



proposing measures to licence a cattle vaccine 
against bTB within 5 years, along with propos-
als for stricter risk-based trading and biosecurity 
measures, to reduce the spread of infection. 

However, this report does not rule out badger 
culling entirely. In fact, it provides for culling to be 
extended in some areas, and indeed to contin-
ue in ‘High Risk’ and ‘Edge’ areas “where needed 
over the next few years.” The report further em-
phasises the idea that badger culling has been 
effective in controlling bTB, a claim that remains 
to be substantiated according to organisations 
such as Born Free and the Badger Trust. UK pol-
icy has therefore not substantially changed. 

For these reasons the challenge grounds set out 
in our 2019 Bern complaint, as summarised be-
low, still stand.

It is also briefly noted from a broader animal 
welfare perspective, that whilst the Government 
focuses on the development of a badger vacci-
nation alongside a cattle vaccination, this would 
be expected to inflict further suffering on ani-
mals in laboratories in search of a vaccine. A fo-
cus on cattle biosecurity and risk-based trading 
measures, or rather eliminating beef and dairy 
farming (if such action were even possible in the 
current environment) for example may seek to 
avoid this. 

Legal Framework 

Badgers are protected from persecution in the 
UK. The Protection of Badgers Act 1992 (the 
Badgers Act)6 which extends to England, Scot-
land and Wales, prohibits the deliberate killing, 
injuring or capturing of a wild badger (or attempt 
to do so), and interfering with badger setts. Sec-
tion 1 in particular makes it an offence to willfully 
kill a badger without licence, attaching criminal 
penalties (of up to 6 months or a fine). 

Such actions can however be permitted by li-
cence granted under Section 10 of the Act. Rel-
evant to culling activities for example, licences 
can be granted for the purpose of preventing 
the spread of disease within an area specified. 
These licences are granted by Natural England 

6	  Available at; https://www.legislation.gov.uk/ukp-
ga/1992/51/contents 

(the designated body)7, and they require that 
certain conditions are attached. A designated 
area for the cull must be specified (the ‘control 
area’); permitted cull methods must be stipulat-
ed, such as cage trapping and/or specified fire-
arm type; along with a list of authorised persons 
to carry out the cull.8 Where cull licences are 
breached, Natural England, as the authorising 
body, has discretion as to whether to modify or 
revoke said licence. Further, where police have 
reasonable suspicion that culling is taking place 
without a licence, there may be a prosecutable 
offence under the Badgers Act. 

Badgers are provided similar protections under 
the Wildlife and Countryside Act 19819 which im-
plements the 1992 EU Habitats Directive.10 The 
1981 Act provides protections from certain kill-
ing methods such as the use of snares. Howev-
er, penalties are higher under the Badgers Act. 

Whilst badgers, as wild species, fall outside of 
the Animal Welfare Act 2006, they are also pro-
vided protection from acts of cruelty or deliber-
ate harm under the Badgers Act11 as well as the 
Wild Mammals (Protection) Act 1996.12

Previous national challenges

A number of judicial review actions have been 
brought against the Secretary of State for Envi-
ronment Food and Rural Affairs (and Natural En-
gland). Each challenge requested that the High 

7	  Natural England is authorised to grant licences by the 
secretary of State under s.78 of the Natural Environment and Ru-
ral Communities Act 2006, available at: https://www.legislation.
gov.uk/ukpga/2006/16/section/78 

8	  Guidance to natural england:licences to kill or take 
badgers for the purpose of spread of bovine TB under section 
10(2)(a of the protection of badgers Act(May 2018), available at:
https://assets.publishing.service.gov.uk/government/uploads/
system/uploads/attachment_data/file/710537/tb-licens-
ing-guidance-ne.pdf?fbclid=IwAR2ipl7tqf_E-gM1MgQzAEQJbP-
p2r6hz0h8jyFcNkWvj3tVXnp0cyrfygGI  

9	  s11(1) and Schedule 6, available at https://www.leg-
islation.gov.uk/ukpga/1981/69/contents (Extends to England, 
Scotland and Wales), and as amended by Schedule 6ZA,  the 
Humane Trapping Standards Regulations 2019 available at; 
http://www.legislation.gov.uk/uksi/2019/22/schedule/made

10	  Directive 92/43/EEC, available at
https://ec.europa.eu/environment/nature/legislation/habi-
tatsdirective/index_en.htm 

11	  s2, available at: https://www.legislation.gov.uk/ukp-
ga/1992/51/contents 

12	  Available at: https://www.legislation.gov.uk/ukp-
ga/1996/3/contents 
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Court review the legality of a decision surround-
ing the badger cull policy.

For example, in 2012 the Badger Trust chal-
lenged Government policy to issue licences to 
farmers and landowners without geographic 
limits,13 and in 2014 challenged the absence of 
independent monitoring throughout the culling 
process by Natural England.14 

More recently, scientist Tom Langton argued 
that the public consultation process leading 
to supplementary badger culling in 2017 was 
inadequate. Langton also challenged Natural 
England for breaching species assessment re-
quirements under the Conservation of Habitats 
and Species Regulations 2010, thereby resulting 
in potential adverse ecological impacts of the 
cull on other species.15

These challenges failed. This was largely due to 
the reluctance of the Court to arbitrate between 
conflicting scientific arguments, even where the 
credibility of the science relied upon is called 
into question. There is also a high threshold to 
meet. There needs to be an irrational, illegal, or 
procedural error finding for courts to interfere 
with a decision on a judicial review challenge. 
Where judicial review is successful however, it 
has the potential to substantially overhaul the 
current Government policy. 

In Wales, in Badger Trust v Welsh Ministers,16 
the Court of Appeal ruled that a cull capable of 
achieving no more than a trivial reduction in bTB 
was not lawful under Section 21 of the Animal 
Health Act 1981. Whilst this finding is not clearly 
linked to the current Welsh bTB policy not to cull 
badgers, it might have had some influence.

International obligations

13	  R (on the application of Badger Trust) v Secretary of 
State for the Environment, Food and Rural Affairs [2012] EWHC 
1904 (Admin) 

14	  The Queen (on the application of Badger Trust) v Sec-
retary of State for the Environment, Food and Rural Affairs and 
Natural England [2014] EWHC 2909 (Admin) https://www.judi-
ciary.uk/wp-content/uploads/2014/08/badger-trust-judg-
ment-29-8-2014.pdf 

15	  R (on the application of Langton) v Secretary of State 
for the Environment, Food and Rural Affairas and Natural Eng-
land [2018] EWHC 2190 (Admin), http://www.bailii.org/cgi-bin/
format.cgi?doc=/ew/cases/EWHC/Admin/2018/2190.htm-
l&query=(CO/4848/2017) 

16	  Badger Trust v Welsh Ministers, EWCA Civ 807 [2010],  
http://www.bailii.org/ew/cases/EWCA/Civ/2010/807.html (13 
July 2010)

The UK has made commitments to protect wild-
life and habitats under a number of international 
agreements. For example, the 1992 UN Conven-
tion on Biological Diversity, which broadly re-
quires that species conservation measures are 
integrated into policy where possible.17 

Of specific application to the UK badger, are pro-
tections provided under the Convention on the 
Conservation of European Wildlife and Natural 
Habitats,18 also known as ‘the Bern Convention.’ 

The Bern Convention aims to protect wildlife 
and their natural habitats, particularly endan-
gered and vulnerable wild animal species. The 
agreement was adopted by the Council of Eu-
rope (the ‘COE’) and has 51 members, including 
countries outside of the European Union.19

Article 2 of the Convention requires that con-
tracting parties:

...take requisite measures to maintain the 
population of wild flora and fauna at, or 
adapt it to, a level which corresponds in 
particular to ecological, scientific and cul-
tural requirements, while taking account of 
economic and recreational requirements 
and the needs of sub-species, varieties 
or forms at risk locally.’ [emphasis added] 

This suggests that economic requirements are 
balanced against policies to maintain the pop-
ulation of species. Whilst further explanation is 
not provided in the Convention (or any of the 
guidance), an article assessing Norway’s wolf 
policy20 stated the following: 

The formulation of Article 2 also indicates 
that conservation interests will outweigh 
economic and recreational interests in 
case of conflict  (although ecological re-

17	  Article 6, available at: https://www.cbd.int/conven-
tion/text/ 

18	  Available at: https://www.naturaitalia.it/static/temp/
allegati_natura_italia/biodiversita/accordi/Convenzione_di_
Berna_EN.pdf 

19	  https://www.coe.int/en/web/conventions/re-
cent-changes-for-treaties/-/conventions/treaty/104/signa-
tures?p_auth=MODcPj4b (last accessed 14.05.20)

20	  Arie Trouwborst, Floor M. Fleurke & John D.C. Linnell. 
2017. Norway’s Wolf Policy and the Bern Convention on Euro-
pean Wildlife: Avoiding the “Manifestly Absurd”. 20(2) Journal of 
International Wildlife Law & Policy. Forthcoming – accepted for 
publication 7 February 2017
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quirements are put on a par with “cultur-
al requirements”). This is also in line with 
the Convention’s aims, which are limited 
to the conservation of wild flora and fau-
na and their habitats. Generally, the “ob-
ject and purpose” of the Bern Convention 
would thus seem to dictate interpreta-
tions in favor of wildlife conservation rath-
er than the contracting parties’ room for 
balancing conservation with other inter-
ests. To put it plainly, it appears to favor 
wild wolves over domestic sheep. Signifi-
cantly, the population standard laid down 
in Article 2 constitutes an absolute mini-
mum, as the Convention does not allow 
for exceptions in respect of Article 2.

As a contracting party to the Bern Convention 
since 1982, the UK agrees to take appropriate 
legislative and administrative measures to en-
sure the protection of Appendix listed species, 
and to regulate any exploitation in order to keep 
listed populations out of danger. In other words, 
exploitation of Bern Appendix listed species is 

only permitted if the population level permits.21

Species are provided varying degrees of protec-
tion by way of Appendix. The European badger 
(scientific name: Meles meles) is currently listed 
under Appendix III of the Convention. This pro-
vides the species with various protections under 
Article 7. In authorising badger culling, Article 
7 requires that the UK Government has regard 
to badger population numbers, as well as other 
impacted local species that are also Appendix 
listed species; and that supervising measures 
are in place (among other considerations).22 

The Bern Convention contains clear provision 
for organisations (and individuals) to bring com-
plaints against a contracting party concerning 

21	   Paragraph 80, Explanatory Report (to the Bern Con-
vention) (available at: https://rm.coe.int/CoERMPublicCom-
monSearchServices/DisplayDCTMContent?documentId=-
09000016800ca431)

22	  Paragraph 35, Explanatory Report (to the Bern Con-
vention) (available at: https://rm.coe.int/CoERMPublicCom-
monSearchServices/DisplayDCTMContent?documentId=-
09000016800ca431)
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possible breaches of the Convention.23 Com-
plaints are addressed by the Convention’s Sec-
retariat, Standing Committee, and Bureau (where 
there is merit based on the submitted evidence), 
and provide opportunity for reply by the relevant 
contradicting party against whom the complaint 
relates.

A number of complaints have been made in re-
lation to the UK’s changing badger culling policy 
over the years, particularly in 2013 and 2014 re-
lating to England, all of which have been reject-
ed (at the time of writing). 

In an attempt to reduce the number of com-
plaints being rejected, the Secretariat produced 
guidance on interpretation, most recently in 
2014.24 This guidance sets out criteria that com-
plainants must meet in order to be admitted for 
review.

2019 Bern Convention challenge

In July 2019 the Born Free Foundation, the Bad-
ger Trust, and Eurogroup for Animals, submit-
ted a complaint to the Secretariat of the Bern 
Convention, citing a number of breaches of the 
Convention by the UK Government (specifical-
ly England). At the time of writing we await the 
Government’s reply. 

The complaint challenged the UK for failing to 
take appropriate legislative and administrative 
measures to ensure the protection of badgers 
(as Appendix listed species) and to regulate any 
exploitation of badgers in order to keep list-
ed populations out of danger. We challenged 
the UK Government on a number of specific 
Grounds, based on duties under the Convention 
(and as supported by the 2014 guidance refer-
enced above in particular). 

The complaint focused on breaches of Articles 7 
(and 8) of the Convention (as relevant to Appen-
dix III species), and we argued that the UK’s pol-

23	  Also known as the case file system: https://www.
coe.int/en/web/bern-convention/monitoring  (last accessed 
14.05.20)

24	  Guidance for Complainants; Admissibility of Com-
plaints Related to Species Listed in Appendix III: the Badger 
(Meles meles) as a Model (2014), available at: https://rm.coe.in-
t/1680746b6b and the Revised Standing Committee Resolution 
on the scope of Articles 8 and 9 of the Bern Convention (2011), 
available at: https://rm.coe.int/16807461dd 

icy does not benefit from any exemptions under 
Article 9, as set out below. It also addressed the 
conclusions of the 2018 ‘Godfray Review’ (ad-
dressed above). 

We will briefly consider some of the complaint 
grounds.

Ground: The Population of badgers is 
jeopardised by the culling policy 
 
We argued that the measures undertaken by 
the Government for the exploitation of badgers 
jeopardises the population concerned, being a 
breach of Article 7 of the Bern Convention.25 At 
the time of the complaint, over 67,000 badgers 
had been culled under licence since 2013, with 
an estimate of at least 40,600 additional bad-
gers set to be killed each subsequent year.26 

Alongside culling, badgers face additional, 
and continuous, threats across the UK. These 
include persecution (such as badger baiting), 
property development, road deaths and climate 
change. For example, badger road deaths total 
approximately 50,000 per year in the UK27, and 
illegal persecution totals approximately 10,000 
deaths per year.28This creates a culmination of 
population pressures and illustrates that culling 
impacts cannot be viewed in isolation. Further, 
badger presence alone is not enough to keep 
the population out of jeopardy, and maintenance 
of their complex social groups is understood to 
be key to continued breeding. The untargeted 
70% reduction policy fails to take these social 
groupings into account.

25	  In accordance with: p3-4, 2014 Guidance (available at: 
https://rm.coe.int/1680746b6b ) 

26	  As stipulated by the Government commissioned 2018 
Bovine TB Strategy Review (‘The Godfray Review’), on the ba-
sis that the current policy continues with (a minimum of) 10 
new cull licences per year over the next 4 years (in accordance 
with current policy),  p65, paragraph 6.31, available at: https://
www.gov.uk/government/news/review-of-governments-bo-
vine-tb-strategy-published 

27	  Road Deaths Survey 2000-2001, The Mammal Socie-
ty (available at:https://www.mammal.org.uk/science-research/
surveys/ ); Note: the badger is reported to be the most com-
mon wild mammal killed on UK roads in 2019: https://www.bbc.
co.uk/news/science-environment-48886673 (last accessed 
14.05.20)

28	  Point 9, Wildlife Crime report submitted to the UK 
Parliament by the International Fund for Animal Welfare, 2004: 
https://publications.parliament.uk/pa/cm200304/cmselect/
cmenvaud/605/605we07.htm 
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These concerns are in accordance with the 
Council of Europe’s 2012 statement that “the 
(even if remote) possibility of local disappear-
ance could definitely be in contrast with the phi-
losophy of a convention which aims to conserve 
wild fauna.”29 

Yet, at the time of the complaint, the issuance of 
cull licences were expected to continue through 
2019 and beyond, in accordance with current 
policy.3031 

As anticipated the Government has since con-
firmed that over 35,000 badgers were killed 
under culling licences in 2019, bringing the 
total number of badgers killed since 2013 to 
102,349,32and licences continue to be granted 
through 2020.

Ground: Failure to Monitor
 
In order to ‘exploit’ a protected species such as 
the badger, this must be monitored in accor-
dance with Article 7 of the Convention.33 We ar-
gued that the Government failed to put in place 
appropriate administrative and regulatory mea-
sures to ensure that the badger population is 
not in danger. 

Only a very small proportion of badger culling 
activities have been monitored according to 
Government records. For example, the pub-
lished cull numbers for 2018 showed that of 
the 20,637 badgers killed by ‘controlled shoot-
ing,’ only 89 incidents were monitored for com-
pliance by Natural England (the responsible 
body),34 totaling less than 0.5%. As well as evi-

29	  Meeting of the Bureau, 23 April 2012 (available at: 
https://rm.coe.int/09000016807468c8 )

30	  See licenses authorised during 2019: https://www.gov.
uk/government/publications/bovine-tb-authorisation-for-sup-
plementary-badger-control-in-2019 and the 32 licences granted 
through 2018: https://www.gov.uk/government/publications/
bovine-tb-authorisation-for-badger-control-in-2018 (last ac-
cessed 14.05.20)

31	  For policy details see 2018 Guidance to Natural Eng-
land: https://www.gov.uk/government/publications/guidance-
to-natural-england-preventing-spread-of-bovine-tb 

32	  https://www.brockbase.com/post/badger-trust-con-
demns-the-largest-destruction-of-a-protected-species-in-liv-
ing-memory (last accessed 14.05.20)

33	  In accordance with: p3-4, 2014 Guidance (available at: 
https://rm.coe.int/1680746b6b ) 

34	  p3, Summary of badger control operations during 2018, 
December 2018 (available at: https://assets.publishing.service.

dence of culling activity monitoring failings, the 
evaluation of culls as a monitoring tool has also 
been evidenced as inadequate. For example, 
post-mortem testing on badgers has not been a 
key part of the culling policy. 

Ground: Impact on other protected spe-
cies 
 
We also argued that the Government failed to 
address the impacts of badger culling on other 
protected species in forming its policy; a further 
breach of Article 7 of the Convention.35 This is 
despite increasing evidence that a range of spe-
cies and habitats listed in both Appendix I and II 
of the Bern Convention may be directly or indi-
rectly impacted by badger culling. For example, 
badger culling is found to increase fox numbers, 
which in turn threaten ground nesting birds and 
hares.36 

On the basis that the Government has breached 
Articles 7 (and 8), it must invoke an exception un-
der Article 9. Where parties deviate from Article 
7, they must be able to rely on certain circum-
stances, as set out in Article 9 of the Convention. 
This includes a permitted exception in order to 
“prevent serious damage to livestock”, albeit 
only when there is no other satisfactory solution 
and where the action will not be detrimental to 
the survival of the population.

We argued that the Government failed to meet 
these exceptions.

Ground: Failure to Satisfy Article 9 (Gen-
eral Condition): No Other Satisfactory 
Alternative

Further, in deciding to pursue badger culling as 
a measure to tackle bTB, the UK Government 
failed to choose, among possible alternatives, 
the most appropriate action, which would have 
the least adverse effects on the species while 

gov.uk/government/uploads/system/uploads/attachment_
data/file/765439/badger-control-monitoring-2018.pdf )

35	  In accordance with: paragraph 35, Explanatory Report 
(to the Bern Convention) (available at: https://rm.coe.int/CoER-
MPublicCommonSearchServices/DisplayDCTMContent?docu-
mentId=09000016800ca431)

36	  For example, see: Trewby et al, 2008, available at: 
https://royalsocietypublishing.org/doi/10.1098/rsbl.2007.0516 
(last accessed 14.05.20)
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solving the problem, thereby breaching Article 9 
of the Convention.37 

This argument summarised scientific discussion 
questioning the efficiency of badger culling on 
bTB, and addressed the more viable and sat-
isfactory alternatives to include measures fo-
cused on reducing cattle-to-cattle transmission. 
Of key concern was a survey which revealed that 
only 30% of farms in ‘High Risk Areas’ had taken 
any basic biosecurity steps to prevent bTB;38  a 
reflection of Government failings to engage and 
support farmers with satisfactory action. 

As well as choosing the most appropriate alter-
native in tackling bTB, the Government must be 
found to be objective and reasonable in reaching 
its policy decision, in accordance with the Bern 
Convention.39 We took steps to challenge this, 
including addressing the lack of credible statis-
tical analysis purporting to support the badger 
culling policy, and failure to provide a scientific 
basis for the supplementary culling other than 
the false position of keeping badger numbers 
down to a perceived level of control. 

Reporting requirements under Article 9 
of the Convention

Further, whilst reports must be submitted by 
the contracting parties of Bern every two years 
in connection with exceptions made under Arti-
cles 7 of the Convention, a freedom of informa-
tion request revealed that this requirement had 
not clearly been met. Whilst the UK may have 
met its reporting obligations under this Conven-
tion through the separate reporting duty under 
the Habitats and Birds Directive Derogation Sys-
tem,40 we put it to the Government to explain 
this in our complaint.41

37	  In accordance with: p3, point 7, Revised 2011 Resolution 
(available at: https://rm.coe.int/16807461dd )

38	  https://www.fginsight.com/news/news/fail-
ure-to-improve-biosecurity-as-british-farmers-ignore-bo-
vine-tb-advice-88895 and https://www.fwi.co.uk/livestock/
health-welfare/livestock-diseases/bovine-tb/5-ways-to-im-
prove-tb-control-in-the-uk (last accessed 14.05.20)

39	  In accordance with: p3, point 7, Revised 2011 Resolution 
(available at: https://rm.coe.int/16807461dd )

40	  https://ec.europa.eu/environment/nature/legisla-
tion/habitatsdirective/index_en.htm 

41	  See para 3, Revised 2011 Resolution (available at: 
https://rm.coe.int/16807461dd ) 

The above is a brief summary of some of the 
grounds pursued in this complaint, which took 
into account the perspective of farmers as well 
as scientists and animal welfare NGOs, address-
ing the Government’s failing to effectively tackle 
bTB in its policy.

Next steps

Our complaint was due to be considered at the 
last Bureau meeting in Strasbourg in April 2020, 
However, this has since been deferred to Sep-
tember on the basis that although the UK au-
thorities have acknowledged the complaint, 
they have asked for a longer deadline in order 
to ‘respond in a comprehensive manner.’ As the 
complainant we are also permitted to submit 
additional evidence prior to this meeting.

In connected developments, despite calls by the 
Badger Trust and others to halt the badger cull 
in 2020 due to concerns surrounding Covid-19, 
including concern of an expected reduction in 
the monitoring of the culls, these culls are re-
portedly going ahead at the time of writing.

It is difficult to predict the outcome of the Com-
plaint. As the agreement was formulated by the 
Council of Europe, the UK’s duties arising under 
it will remain as they are (while a signatory) fol-
lowing our formal exit from the EU, removing 
this time pressure. We are hopeful of a positive 
outcome particularly on the basis of anticipated 
support from MEPs and their relevant Environ-
ment Ministries.
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Cases and Materials
Sharan Chohan & Imogen Mellor

Case No 00230/2020 REg.PROV.CAU.
No. 10215/2019 REG.RIC.

Lega Anti Vivisezione Ente Morale Onlus (“LAV”), 
(Appellant) represented and defended by law-
yer Monica Squintu v Ministry of Health, the Uni-
versity of Studies of Parma, & the University of 
Studies of Turin, represented and defended by 
the Attorney General of the State

On 23rd January 2020, the Consiglio di Stato (Ital-
ian Supreme Court for administrative law) up-
held an appeal by LAV to suspend experimen-
tation on six macaque monkeys, overturning a 
decree by the Regional Administrative Court of 
Lazio (Section Three) (No. 07130/2019). 

The planned primate experiments are funded by 
the European Research Council to develop treat-
ments for human patients with vision loss due 
to brain damage (e.g. following a stroke). (Ana-
tomical-physiological mechanisms underlying 
the recovery of visual awareness in the mon-
key with cortical blindness” issued by the Min-
istry of Health, no. 803/2018-PR on 15.10.2018). 
The experiment involves making lesions in the 
visual cortex of the macaques’ brains to gener-
ate blindness, and the electrical signals around 
the lesion studied. The macaques would subse-
quently be euthanised.

The experiment was approved by the ethics 
committees of the ERC, the University of Par-
ma and the Ministry of Health. LAV’s request 
for documentation relating to the approvals (to 
assess the experiment’s compliance with Euro-
pean and Italian regulations) was initially reject-
ed in part. Following a resubmission by LAV, the 
documents were released. 

It is notable that an online petition opposing the 
experiment, organised by LAV, received more 
than 425,000 signatures. 

According to the judgment, (and following a 

laboratory inspection prior to the hearing), the 
interests of the animals “at the time of compari-
son” were not outweighed by the scientific need, 
since the competent authorities failed to prove 
that an experiment of this nature is unavoidable. 
The court ordered that the Ministry of Health 
must urgently provide evidence of the impossi-
bility of an alternative to invasive animal testing, 
as well as a detailed report on the provision of 
sufficient food and liquids to the animals (to be 
provided in such a way that does not “enslave 
the will of sensitive animals such as primates”.) 

Following this report, a hearing on the merits (in-
cluding an assessment of the documentation), is 
set by the Lazio Regional Court for 21 April 2020. 

The court also ordered the Ministry and the Uni-
versities to pay LAV 3000 Euros in legal fees.

Denmark: recognising all animals as 
sentient beings

The Danish Parliament will be adopting a propos-
al for a new, simplified animal welfare law which 
will merge 11 existing animal welfare laws into 
one and cut the number of current regulations 
by half. This new legislation is being demanded 
by three major Danish political parties and will 
include a provision to state that all animals must 
be protected from pain, suffering, anxiety, per-
manent injury and significant disadvantage and 
that they should be respected as living and sen-
tient beings with behavioural needs.

The Parliamentary committee commented that 
by including the word ‘sentience’ within the new 
legislation, the law is recognising that all animals 
are capable of sensing and interacting with their 
surroundings such as responding to sensory im-
pressions such as light, sound, pressure, tem-
perature and chemicals. The committee agreed 
that the addition of the word ‘sentience’ is re-
quired as it has a broader meaning and extends 
further than the word ‘living’, as ‘living’ refers to 
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animals being able to feel and sense pain and 
suffering. 

Anders Kronborg, from the political party ‘So-
cial Democrats’, has stated: “When we write that 
animals are sentient beings, we send a stronger 
signal that animals should be treated properly”. 
He goes on to say “I must also acknowledge 
that the arguments are strong and I also think it 
sends a good signal that we are in 2020. Animals 
are sentient beings that can feel and we must 
treat them properly”.

Søren Egge Rasmus, an animal welfare spokes-
man, also commented “they [animals] are sen-
tient beings, saying anything else is completely 
grotesque discussion”. 

The UK Government is currently working on 
ways in which to enshrine animal sentience in 
law and it will be interesting to see how Denmark 
achieves this when the new Animal Welfare Act 
comes into effect after 1st January 2021 and if the 
UK will adopt similar changes to its current leg-
islation.

Sharan Chohan

Christopher Connolly v  Bord na gCon 
and Irish Coursing Club

Facts

The case concerned a dog handler, Connolly 
(C), from Ireland, who had used a live piglet as 
bait to train greyhounds whilst he was living in 
Australia in 2014. As a result, on 12 June 2015, the 
Greyhound Racing Appeals and Discipline Board 
(‘the Disciplinary Board’) had found him guilty 
of breaches of the Greyhound Racing Victoria 
(‘GRV’) Local Racing Rule 18.5 and Greyhounds 
Australasia Rule 86(af) and consequently, C was 
subject to a lifetime ban from racetracks and 
coursing events. However, on appeal to the Vic-
torian Civil and Administrative Tribunal (‘VCAT’) 
the ban was reduced to ten years. Five of those 
years were suspended on condition that C re-
mained of good behaviour. It was recorded that 
C had pleaded guilty to the offences. 

The GRV applied to the Board in Ireland (Bord 
na gCon) seeking approval to conduct an inves-
tigation into the implications of the outcome of 

the VCAT proceedings on the Irish Greyhound 
Industry. It sought approval for three named in-
dividuals to conduct the investigation. 

Meanwhile, C had returned to Ireland in 2015. 
In 2016, he applied to the Bord na gCon (“the 
Board”) in the form of a licence to work as a ken-
nel hand. He was refused and he appealed to 
the Board control committee which also held 
that he was “not a fit and proper person to be 
certified”. C appealed the decision and an ‘inde-
pendent’ control committee upheld the Board’s 
decision. 

The Board carried out an investigation pursuant 
to s. 43 of the Greyhound Industry Act 1958 in 
order to decide whether to issue an exclusion 
order (pursuant to s. 47 of the Greyhound Indus-
try Act 1958). The Board wrote to C as part of the 
investigative process, requesting him to sub-
mit his observations on the published outcome 
of events in Australia for consideration of the 
Board, but he did not respond to his correspon-
dence. On 27 July 2017, the Board wrote to the 
ICC seeking consent to issue an exclusion order.
On 10 May 2018, the ICC wrote to the Board con-
senting to the exclusion order. Whilst recognis-
ing that an exclusion order in Ireland was open 
ended, the ICC observed that the C’s sanction in 
the state of Victoria would expire on 12 February 
2020. As the exclusion order related directly to 
the incident which was the subject of the Victo-
rian sanction, the ICC took the view that, subject 
to the appellant’s compliance with the condi-
tions attached to the order, favourable consider-
ation should be given to rescinding it at the time 
of the expiry of the sanction, if C so requested. 
On 19 December 2018, the High Court rejected 
C’s application to set aside the decision of the 
Board and the ICC.

Court of Appeal decision

C appealed to the Court of Appeal. First, he ar-
gued that the investigation conducted by the 
Board was insufficient such as to satisfy the re-
quirements of s. 43 before it decided to make an 
exclusion order under. 47. Secondly, he argued 
that the procedure adopted by the Board did 
not meet the requirements of natural and con-
stitutional justice. 

The Court of Appeal confirmed the case of Mc-
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Donald v Bord na gCon, in which it was held that 
s. 47 cannot be read in isolation or divorced from 
s. 43. The statute conferred onto the Board a wide 
latitude in determining how an investigation was 
to be conducted and how the results of such an 
investigation were published. In carrying out its 
investigation, the Board had to comply with the 
principles of natural justice. [49] – [50]

The Board’s investigation pursuant to s. 43 of the 
Act preceded the Board’s proposal to exclude 
C. The fact that the form which the investigation 
actually took did not follow, precisely, the format 
originally anticipated (in the form of the three 
party independent review) when approval was 
sought in July 2016 could not be said, in and of 
itself, to have undermined or diminished the va-
lidity of the investigation that ensued. The Board 
took detailed steps to investigate the matter 
in line with the wide latitude conferred upon it. 
There were no adverse consequences for C as a 
result of the departure from the originally antici-
pated format for the s. 43 investigation. [53], [58].
Despite the C’s arguments that the investiga-
tion which occurred concerned the implications 
of the outcome of the VCAT ruling for the Irish 
greyhound industry and that did not constitute 
as an ‘occurrence’ pursuant to s. 43, the Court 
of Appeal held that it was an event which hap-
pened and therefore, was an occurrence. The 
background and implications of such an event 
were matters of interest to the Board in view of 
its statutory remit. [59]

C’s argument that there had been a ‘mixing of 
processes’ between the s. 43 investigation and 
the kennel hand authorisation process was re-
jected. The approval for the s. 43 investigation 
had been sought in July 2016 upon receipt of 
the VCAT papers, which demonstrated that the 
s. 43 investigation was envisaged before the 
Board had received C’s application for a ken-
nel handling licence. The fact that each distinct 
process intersected and involved consideration 
of the same materials and evidence did not un-
dermine the validity of either inquiry. Since the 
subject matter of both inquiries concerned the 
conduct and character of the appellant, it was 
inevitable that materials flowing from the live 
baiting incident would be relevant to both. Even 
still, the matters were considered distinctly and 
were not mixed together. [60] - [63]

C also argued that a report or an instrument 
which authenticated the outcome of the s. 43 in-
vestigation was necessary, but the Board failed 
to do so. Thus he argued that the Board engaged 
in a s. 47 procedure without completing the pro-
cess under s. 43 and there was ‘no outcome’ to 
the investigation, no authentication of a decision 
and no reportage of the result. C claimed that 
this amounted to a breach of his right to natural 
and constitutional justice. The Court of Appeal 
rejected this, stating that though there was no 
report, a result had been reached from the in-
vestigation. The relevant law requires only that 
the proposal to exclude is grounded on a ‘result’ 
as opposed a report, which had been the case in 
these circumstances. [64] – [69]

The Court of Appeal rejected the further argu-
ment that C was deprived of fair procedures as 
the ‘result’ of the investigation was not com-
municated with him. One factor of relevance in 
reaching this conclusion included the fact that 
C had admitted his guilt to the criminal offence 
of live animal baiting, which meant that it would 
have been an artificial exercise for the Court to 
insist that C ought to have been apprised, sep-
arately, of the investigation’s findings in circum-
stances where that finding, and his own admis-
sion of guilt were so closely connected. Another 
factor of importance was the Board providing C 
with the opportunity to make submissions on 
more than one occasion, and notably, when the 
Board proposed making an exclusion order, C 
was informed of his right to make submissions 
thereon, in compliance with s. 47(2). [70] – [79]

It was concluded that C knew the case which he 
had to meet in the context of the s. 43 investiga-
tion and on no occasion throughout the process 
did he indicate that he disputed or contested 
any of the findings of the VCAT at which he was 
represented and to which he made submissions 
and guilty pleas. In light of these facts, the Court 
was satisfied that C had had every opportunity 
to present his case to the Board and that he had 
not been deprived of his constitutionally pro-
tected right to fair procedures in the context of 
the s. 43 investigation. [80] – [81].

Imogen Mellor

UK Journal of Animal Law | Volume 4, Issue 1, August 2020     25



Coronavirus and animal cruelty in 
China: Major developments

Imogen Mellor LLB LLM, Future Pupil Barrister at One Pump Court

On 8 April 2020, the Agriculture Ministry of the 
Chinese government released a draft policy that 
forbids the consumption of cat and dog meat. 
The document was open to public consultation 
until 8 May.1 Hopefully, it marks a major shift in 
acknowledging the fact that many Chinese peo-
ple see these animals as companions and want 
them to be recognised and treated as such. 

Ahead of the nation-wide ban, Shenzhen was the 
first city in mainland China to prohibit the trading 
and consumption of cats and dogs, with the leg-
islation due to come into effect from 1 May 2020 
(Shenzhen Special Economic Region Regulation 
on a Comprehensive Ban on the Consumption 
of Wild Animals).2 The move follows the wide-
spread temporary ban throughout China on the 
trading and consumption of meat from wild an-
imals in the wake of the coronavirus pandemic. 
It is thought that the coronavirus outbreak could 
have originated from wildlife meat and live wild 
animals sold at market in Wuhan, which enabled 
pathogens, including the virus, to spread from 
animals to humans. 

Even though the consumption of dog and cat 
meat is not universal throughout China, and is in-
creasingly opposed within the country, there are 
still startling numbers of dogs and cats slaugh-
tered under the practise. The exact number 
killed for meat is unclear, however, the animal 
protection charity, Animals Asia, estimated that 
around ten million dogs and four million cats are 

1	  Notice of the Ministry of Agriculture and Rural Affairs on 
the Public Consultation of the “National Catalog of Animal Ge-
netic Resources” <http://www.moa.gov.cn/hd/zqyj/202004/
t20200408_6341067.htm >

2	 Shenzhen News Net, ‘Regulations of Shenzhen Special 
Economic Zone on the Prohibition of Wild Animal Eating (Full 
Text)’<http://www.sznews.com/news/content/2020-04/01/
content_23021431.htm>

slaughtered for meat in China alone. They state 
that:

“Dogs and cats of all shapes and sizes, many of 
them family pets still wearing their collars, are 
snatched from the streets and forced into tiny 
cages. Many suffer broken limbs as they are 
transported vast distances, without food or wa-
ter.

When they finally arrive at the dog meat mar-
kets, injured, dehydrated and exhausted, they 
are forced to watch in terror as other dogs are 
bludgeoned to death or thrown still alive into 
boiling water to remove their skins.”3

The decision to ban dog and cat meat has not 
been justified by the Shenzhen government as 
a response to the coronavirus, rather a spokes-
person for the Shenzhen government stated, 
that “dogs and cats as pets have established a 
much closer relationship with humans than all 
other animals, and banning the consumption of 
dogs and cats and other pets is a common prac-
tise in developed countries and in Hong Kong 
and Taiwan. This ban also responds to the de-
mand and spirit of human civilization.”4

The decision by Shenzhen to actively introduce 
the ban was welcomed by animal rights groups. 
It was hoped that Shenzhen, as a large city in 
China, would inspire a “domino effect” with oth-

3	  Animals Asia, ‘Facts About the Asian Dog Meat Trade & 
Dog Meat Festivals’
 < https://www.animalsasia.org/uk/our-work/cat-and-dog-
welfare/facts-about-dog-meat-trade.html >

4	  Shenzhen News Net, ‘The official interpretation is 
here!  Shenzhen completely prohibits the consumption of wild 
animals, you must know these issues’ <https://mp.weixin.
qq.com/s/JprO8aPKsZJZ-HgQwJpd5g >
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er provinces and cities enacting their own leg-
islation to forbid the consumption of dog and 
cat meat. Dr Peter Li, China policy specialist for 
HSI praised Shenzhen’s decision, saying “With 
Shenzhen taking the historic decision to be-
come mainland China’s first city to ban dog and 
cat meat consumption, this really could be a 
watershed moment in efforts to end this brutal 
trade that kills an estimated 10 million dogs and 
4 million cats in China every year.”5 Indeed, the 
Shenzhen ban seems to have had the hoped-for 
impact, as the justification given by the Chinese 
government for its draft policy echoes Shen-
zhen’s. China’s Ministry of Agriculture and Rural 
affairs stated:  “With the progress of human civil-
isation and the public’s concern and preference 
for animal protection, dogs have changed from 
traditional domestic animals to companion ani-
mals. Dogs are generally not regarded as live-
stock and poultry around the world, and China 

5	  Humane Society International, ‘BREAKING: Shenzhen 
becomes mainland China’s first city to ban eating of dogs, cats 
and wildlife in consumption and trade crackdown’ (1 April 2020) 
<https://www.hsi.org/news-media/shenzhen-chinas-first-to-
ban-eating-of-dogs-cats-wildlife/>

should also not manage them as livestock and 
poultry”.6 Moreover, the city of Zhuhai followed 
Shenzhen’s example, and have also banned the 
consumption of dog and cat meat.7 

However, despite the draft legislation, as of yet, 
the nationwide ban on cat and dog meat has 
not come to fruition. It might be that cities will 
have to enact their own legislation banning ca-
nine meat, as has been done in Shenzhen and 
Zhuhai. 

Other cruel practises

The introduction of the Shenzhen and Zhuhai 
bans are both triumphs for the protection of 
cats and dogs from an incredibly brutal practice. 
However, there are other acts of cruelty which 

6	  Human Society International, ‘China’s Ministry of Ag-
riculture states that dogs are pets and not livestock, in what 
campaigners hope could inspire cities to end brutal dog meat 
trade’ (9 April 2020) < https://www.hsi.org/news-media/china-
ag-ministry-states-dogs-are-pets-not-livestock/ >

7	 China News, ‘Zhuhai will implement the “most strin-
gent” fasting wildlife regulations’ (14 April 2020)
< http://www.chinanews.com/sh/2020/04-14/9156890.shtml>
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are yet to be banned. 

One example is the use of wild animals for me-
dicinal purposes. Recently, the Chinese gov-
ernment recommended the use of bear bile for 
treating the coronavirus.8 This involves being in-
jected with the solution, which is extracted from 
the animal by inserting a catheter, syringe or 
pipe into their gallbladder. According to Animals 
Asia, the methods “cause severe suffering, pain 
and infection”.9

Bear bile has been used in traditional Chinese 
medicines as early as the 18th Century. The ‘rem-
edy’ has also been used to treat respiratory in-
fections. Despite this, there is no evidence that 
bear bile successfully treats coronavirus. In any 
case, ursodeoxycholic acid, the key ingredient in 
bear bile, has been available as a synthetic drug 
worldwide for decades. Therefore, there is no 
need for the cruel extraction. 

It is feared that China’s approval of the practise 
to treat coronavirus will only cause it to increase, 
resulting in more animal abuse. Speaking to 
the National Geographic, Aron White, a wildlife 
campaigner for the Environmental Investigation 
Agency (EIA) said, “There’s a consistent prefer-
ence among consumers for the wild product, 
which is often regarded as more powerful or ‘the 
real deal”. So, having this legal market from cap-
tivity doesn’t reduce pressure on the wild pop-
ulations—it actually just maintains demand that 
drives poaching.”10

Finally, the updated agriculture ministry list for 
the Chinese draft legislation included the ad-
dition of some wildlife species which would be 
allowed to be farmed if the policy were not al-
tered before 8 May 2020. Therefore, this paves 
the way for circumventing the temporary ban on 
wildlife consumption and trading by, as Peter Li 
told The Guardian, “rebranding wildlife as ‘spe-

8	  Xinhuanet, ‘”New Coronavirus Pneumonia Diagnosis 
and Treatment Program (Trial Version 7)” Released with Interpre-
tation’ (4 March 2020) <http://www.xinhuanet.com/health/2020-
03/04/c_1125661175.htm>

9	 Animals Asia, ‘Facts about bear bile farming’ <https://
www.animalsasia.org/intl/end-bear-bile-farming-2017.html>

10	  Rachel Fobar, National Geographic, ‘Chi-
na promotes bear bile as coronavirus treatment, alarm-
ing wildlife advocates’ (25 March 2020) <https://www.
nationalgeographic.com/animals/2020/03/chinese-govern-
ment-promotes-bear-bile-as-coronavirus-covid19-treatment/>

cial livestock’”. Such rebranding “doesn’t alter the 
fact that there are insurmountable challenges 
to keeping these species in farm environments, 
their welfare needs simply can’t be met.”11

A break-down of the Shenzhen ban

In terms of the Shenzhen legislation, the key 
provisions are as follows.

Article 2 bans the consumption of state-pro-
tected wild animals that are taken from the wild, 
bred in captivity and farmed. 

Article 3 states that the consumption of “pet” 
animals, are banned. The provision lists spe-
cies which are not banned, including pig, cattle, 
chicken, and other livestock and aquatic ani-
mals. 

Article 8 bans the consumption of animals 
farmed for medicinal purposes. Animal rights 
groups have been concerned by the use of an-
imals for medicinal purposes in China, as noted 
above. 

Article 17 sets out the fines imposed for breach-
ing the ban. These include a monetary fine of 
between 150,000 yuan and 200,000 for a value 
of illegal activity that is under 10,000 yuan for 
the sale or production of state-protected wild 
species and for other wild animals whose value 
is less than 10,000 yuan, there will be fines be-
tween 100,000 yuan and 150,000 yuan.

11	  Michael Standaert, The Guardian, ‘China signals end to 
dog meat consumption by humans’ (9 April 2020) < https://www.
theguardian.com/environment/2020/apr/09/china-signals-
end-to-dog-meat-consumption-by-humans >
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Animal welfare measures in Scotland: 
Penalties, protections, powers and a 
Commission

Libby Anderson LLB MA & Iyan Offor LLB LLM, University of Strathclyde

Introduction

Proposals to increase maximum penalties for 
cruelty to animals in England were stymied last 
year by the prorogation and subsequent disso-
lution of Parliament.1 A government-supported 
private member’s bill 2 has now revived these 
proposals and is scheduled for second read-
ing in October. Domestic legislation to recog-
nise the sentience of animals due to the loss 
of the explicit reference to sentience in article 
13 of the Treaty on the Functioning of the Euro-
pean Union3 has been postponed until after the 
transition period and ‘when Parliamentary time 
allows’.4 Meanwhile, the Scottish Government 
and the Scottish Parliament are progressing a 
swathe of new animal welfare measures. These 
include new primary and secondary legislation 
and the creation of a Scottish Animal Welfare 
Commission. 

New Animals and Wildlife Bill

1	  See ‘Animal Welfare (Sentencing) Bill 2019-2020: Prog-
ress of the Bill (www.parliament.uk) < https://services.parliament.
uk/bills/2019-20/animalwelfaresentencing.html> accessed 7 
July 2020.

2	  Department for Environment, Food & Rural Affairs and 
The Right Honourable Theresa Villiers MP, ‘Press release: Gov-
ernment announces support for Animal Welfare (Sentencing) 
Bill in Parliament’ (UK Government, 2020) <https://www.gov.uk/
government/news/government-announces-support-for-an-
imal-welfare-sentencing-bill-in-parliament> accessed 7 July 
2020.

3	  Wildlife and Countryside Link and the UK Centre for 
Animal Law (A-Law), ‘Brexit: Getting the best deal for animals’ 
(ALAW, January 2018) < https://www.alaw.org.uk/wp-content/
uploads/Brexit-Getting-the-Best-Deal-for-Animals-Full-Report.
pdf> accessed 8 November 2019, 10.

4	  Response by Victoria Prentis MP to Written Question 
33445, 21 April 2020 < https://www.parliament.uk/business/
publications/written-questions-answers-statements/writ-
ten-question/Commons/2020-03-23/33445/>

The Animals and Wildlife (Penalties, Protections 
and Powers) (Scotland) Bill (the bill) was intro-
duced to the Scottish Parliament on 30 Septem-
ber 2019 and completed its parliamentary prog-
ress on 17 June 2020.5 The original bill amended 
the Animal Health and Welfare (Scotland) Act 
2006 (the 2006 Act) and six wildlife-related acts 
and regulations,6 increasing penalties for offenc-
es involving cruelty to animals and breaches of 
conservation regulations.7 It introduced fixed 
penalty notices (FPN) for certain animal welfare 
and animal health offences,8 with provision for 
FPN for wildlife offences added at Stage 2.9, 10 
The bill also removed obstacles to the convic-
tion of offenders who harm service animals 11 
and created essential measures for the care and 
disposal of seized animals without the need for 
a court order.12

Initially, the scope of the bill was limited. As the 
Minister for Rural Affairs and Environment Mairi 
Gougeon MSP informed the Environment, Cli-
mate Change and Land Reform (ECCLR) Com-

5	  SP Bill 56 Animals and Wildlife (Penalties, Protections 
and Powers) (Scotland) SP Bill [as introduced] Session 5 (2019).

6	  Animal Health and Welfare (Scotland) Act 2006 (asp 
11); Wildlife and Countryside Act 1981; Protection of Badgers 
Act 1992; Conservation (Natural Habitats, etc) Regulations SI 
2716/1994; Deer (Scotland) Act 1996; Wild Mammals (Protection) 
Act 1996; Protection of Wild Mammals (Scotland) Act 2002 (asp 
6).

7	  SP Bill as introduced (n 5), ss 1-2 and 4-10.

8	  Ibid, ss 2 and 4.

9	  Stage 2 of the Scottish Parliament’s legislative proce-
dure is broadly equivalent to committee stage at Westminster

10	  SP Bill 56 Animals and Wildlife (Penalties, Protections 
and Powers) (Scotland) SP Bill [as amended at Stage 2] Session 5 
(2020) s 10A.

11	  Ibid, s 3.

12	  Ibid, ss 11-13.
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mittee in October: ‘[t]he Bill will not create any 
new offences or responsibilities, or do things that 
can be more suitably taken forward by second-
ary legislation or by other means, such as guid-
ance or industry initiatives.’13 The primary aims 
of the Scottish Government were to address the 
most sadistic acts of animal cruelty as well as 
the ever-growing puppy trade and its connec-
tion with organised crime.14

However, as will be seen, major and unforeseen 
amendments were made during the final stag-
es, greatly increasing the protection of wild ani-
mals in Scotland. Amendments also introduced 
greater consistency in the use of disqualification 
orders and the prospect of improved informa-
tion-sharing between enforcement agencies. 
MSPs showed considerable interest in the pos-
sibility of alternative disposals, such as an ad-
aptation of restorative justice programmes to 
help offenders develop greater empathy for 
animals.15 As a consequence, the Scottish Gov-
ernment has now committed to carrying out re-
search into such programmes.16

Amendments to the Animal Health and 
Welfare (Scotland) Act 2006 

The 2006 Act is the main legislation protecting 

13	  Letter from Mairi Gougeon MSP to Gillian Martin MSP (2 
October 2019) <https://www.parliament.scot/S5_Environment/
General%20Documents/ECCLR_AWB_2019.10.02_IN_Min_M.
Gougeon_Further_info_on_Bill.pdf> accessed 8 November 2019.

14	  See remarks by Andrew Voas in Scottish Parliament, 
‘Official Report (Draft): Environment, Climate Change and Land 
Reform Committee 29 October 2019’ (Tuesday 29 October 2019, 
session 5) 1-2 < http://www.parliament.scot/parliamentarybusi-
ness/report.aspx?r=12328&mode=pdf
> accessed 8 November 2019.

15	  Scottish Parliament, ‘Animals and Wildlife (Penal-
ties, Protections and Powers) (Scotland) Bill: 1st Marshalled List 
of Amendments for Stage 2’ (2020) 14-15 (amendments 1 and 
98) <https://beta.parliament.scot/-/media/files/legislation/
bills/current-bills/animals-and-wildlife-penalties-protec-
tions-and-powers-bill/stage-2/marshalled-list-of-amend-
ments-at-stage-2.pdf> accessed 10 July 2020; Scottish Parlia-
ment, ‘Animals and Wildlife (Penalties, Protections and Powers) 
(Scotland) Bill: Marshalled List of Amendments for Stage 3’ (2020) 
9 (amendment 58) <https://beta.parliament.scot/-/media/
files/legislation/bills/current-bills/animals-and-wildlife-pen-
alties-protections-and-powers-bill/stage-3/marshalled-list-of-
amendments-at-stage-3-animals-and-wildlife-penalties-pro-
tections-and-powers.pdf>.

16	  See, for example, Eve Massie, ‘Scottish Government 
announces plans to explore the value of empathy training 
for offenders against animals’ (OneKind, 2020) <https://www.
onekind.scot/scottish-government-announces-plans-to-ex-
plore-the-value-of-empathy-training-for-offenders-against-ani-
mals/> accessed 10 July 2020.

animals under human control in Scotland. In the 
10 years prior to the introduction of the bill, there 
were 773 convictions under the act for animal 
cruelty or animal fighting offences.17 These re-
sulted in 41 custodial and 147 community sen-
tences.18 The remaining convictions resulted in 
fines.19 It has been noted by the Scottish Gov-
ernment that all but the most serious animal 
welfare offences are a low priority when sched-
uling court cases.20 Public and media criticism 
has also tended to question whether the length 
of sentence in serious cases matches the sever-
ity of the crime.21 The community payback order 
often used by the courts for animal cases has 
been described by Scottish opposition parties 
as ‘soft touch justice’, although this may be a 
misunderstanding regarding the status of such 
disposals.22

Campaigners across the UK have called repeat-
edly in recent years for custodial sentences to 
be increased.23 The Scottish Government con-
sultation on its proposals in early 2019 cited a 
particularly horrific case where the burning to 
death of a dog resulted in a nine-month pris-

17	  For discussion, see Scottish Parliament, ‘Official Report 
(Draft): Environment, Climate Change and Land Reform Com-
mittee 29 October 2019’ (Tuesday 29 October 2019, session 5) 
< http://www.parliament.scot/parliamentarybusiness/report.
aspx?r=12328&mode=pdf> accessed 8 November 2019, 1.

18	  Ibid (Official Report).

19	  Ibid (Official Report).

20	  Scottish Government, ‘Animal Health and Welfare 
(Scotland) Act 2006: consultation on proposed amendments’ 
(1 February 2019) <https://www.gov.scot/publications/consul-
tation-amend-animal-health-welfare-scotland-act-2006/pag-
es/4/> accessed 8 November 2019

21	  See, for example, Robert James, ‘Scotland too soft on 
animal abuse, claim Battersea Dog Home campaigners’ (Sunday 
Express, 27 August 2017) <https://www.express.co.uk/news/
uk/846548/animal-abuse-Scotland-Battersea-Dog-Home-
campaigners-too-soft> accessed 8 November 2019.

22	  ‘”More needs to be done” to explain sentencing’ (BBC, 
2 September 2019) <https://www.bbc.co.uk/news/uk-scot-
land-49543662> accessed 8 November 2019.

23	  See, for example: Libby Anderson, Why we need 
tougher sentencing and prevention programmes for animal 
cruelty’ (OneKind, 20 September 2017) <https://www.onekind.
scot/why-we-need-tougher-sentencing-and-prevention-pro-
grammes-for-animal-cruelty/> accessed 8 November 2019; 
‘A-Law Joins Calls for Longer Prison Sentences for Animal Abus-
ers’ (UK Centre for Animal Law, 24 June 2019) < https://www.
alaw.org.uk/2019/06/a-law-joins-calls-for-longer-prison-sen-
tences-for-animal-abusers/> accessed 8 November 2019; and 
‘Battersea calls for five-year prison sentences for animal cruelty 
in Scotland’ (Battersea, 27 August 2017) <https://www.batter-
sea.org.uk/battersea-calls-five-year-sentences-animal-cruel-
ty-scotland> accessed 8 November 2019.
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on sentence24 as emblematic of the inadequa-
cy of the current sentencing options. The policy 
memorandum attached to the bill stated that the 
current maximum penalties available ‘to punish 
the perpetrators of the most severe animal cru-
elty offences (currently a prison sentence of one 
year or a £20,000 fine, or both) are considered 
insufficient to allow the court, when sentencing, 
to impose a sentence that reflects the public re-
vulsion towards the extreme nature of some of 
these cases’.25

Accordingly, section 1 of the bill increases the 
penalties for offences under section 19 (unnec-
essary suffering) and section 23 (animal fights) of 
the 2006 Act.  Procurators Fiscal (Scottish public 
prosecutors) are given discretion as to whether 
to prosecute under solemn procedure, which 
may lead to a trial on indictment before a jury; 
up to now offences have been triable summarily 
only. Conviction on indictment will now attract 
imprisonment for up to five years, a fine, or both. 
The penalties for summary conviction remain 
unchanged: imprisonment for up to 12 months, 
a fine of up to £20,000, or both. The current six-
month time bar for prosecution is also removed. 

Fixed penalties for animal welfare, ani-
mal health and wildlife offences

Sections 2, 4 and 10A of the bill as passed pro-
vide for the introduction of FPN for minor offenc-
es under the 2006 Act, the Animal Health Act 
1981, parts of the Wildlife and Countryside Act 
1981, the Protection of Badgers Act 1992, and 
the Deer (Scotland) Act 1996.  Other enactments 
may be added where Scottish Ministers consid-
er these relevant. The Scottish Government sees 
FPN as ‘an effective additional enforcement tool 
to improve general compliance with legal re-
quirements where this is important to safeguard 
animal welfare overall, but where the time and 
expense of taking individual court cases could 
be seen as disproportionate considering the 
likely penalties available.’ 26

24	  2006 Act consultation (n 20).

25	  Scottish Parliament, ‘Animals and Wildlife (Penalties, 
Protections and Powers) (Scotland) Bill: Policy Memorandum’ 
(2019) <https://www.parliament.scot/S5_Bills/Animals%20
and%20Wildlife%20Bill/SPBill56PMS052019.pdf> accessed 10 
July 2020.

26	  Ibid.

The bill provides that FPN under all three head-
ings may be introduced through regulations 
and sets out the kinds of provision that may be 
included. It does not specify the offences in re-
lation to which FPN could be issued, only that 
the offence should be one that would attract 
the lower level of penalties if tried in court. The 
intention is to ensure there is a means to ad-
dress ‘paperwork offences’ rather than creating 
a weaker penalty for any offence that involves 
harm to an animal.27 Much will depend, there-
fore, on the detail of the regulations.

“Finn’s Law”

Section 19(4)(c)(ii) of the 2006 Act allows an ac-
cused person to argue that an attack on an an-
imal was motivated by self-defence (or the de-
sire to protect another person or property) and 
therefor the attack does not constitute an of-
fence. This was intended to protect people de-
fending themselves from what the policy mem-
orandum describes as an ‘unwarranted’ attack 
by an animal.28 However, as the memorandum 
points out, this is at odds with the wider public 
view that service animals should be primarily re-
garded as sentient animals, rather than simply 
as police property.29

Public concern regarding claims of self-defence 
has been heightened by the English case of Finn, 
a police dog who was stabbed while defending 
his handler.30 Finn’s attacker was prosecuted for 
criminal damage rather than for causing unnec-
essary suffering to Finn. The campaign for Finn’s 
Law touched many, attracted widespread  media 
coverage31 and resulted in a successful Private 
Member’s Bill at Westminster.32 In Scotland too, 
the campaign attracted public and political sup-

27	  Ibid.

28	  Ibid.

29	  Ibid, 8.

30	  For a full account of this story, see Dave Wardell and 
Lynne Barrett-Lee, Fabulous Finn: The Brave Police Dog Who 
Came Back from the Brink (Quercus 2018).

31	  See, for example, Alina Polianskaya, ‘Police officer de-
scribes moment dog fought to protect him despite being stabbed 
with “10-inch knife”’ (Independent, 28 January 2018) <https://
www.independent.co.uk/news/uk/police-dog-hertfordshire-
finn-pc-dave-wardell-finns-law-a8182116.html> accessed 8 No-
vember 2019; and ‘Finn’s Law: Stabbed police dog law passed by 
Lords’ (BBC, 2 April 2019) <https://www.bbc.co.uk/news/uk-en-
gland-beds-bucks-herts-47791214> accessed 8 November 2019

32	  Animal Welfare (Service Animals) Act 2019.
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port33, even though attacks on service animals 
are rare.  Police Scotland is cited in the policy 
memorandum as saying that attacks on police 
dogs occur approximately once a year, although 
there is concern that such offences might in-
crease.34 Nonetheless, the Scottish Government 
saw fit to follow Westminster’s lead by includ-
ing additional protections for service animals in 
the bill. Section 3 of the bill introduces sections 
to the 2006 Act providing that arguments for 
self-defence are to be disregarded in the case 
of service animals. Service animals are defined 
as those under the control of a constable or pris-
on officer on duty at the time of the attack.

This limited definition prompted the ECCLR Com-
mittee to ask the Scottish Government whether 
it was aware of the defence being used in other 
instances of attacks on working animals, such as 
assistance animals.35 The government respond-
ed that it was not aware of any such cases. They 
thought it unlikely that the issue would arise in 
relation to assistance animals as, ‘unlike police 
service animals, they are not routinely used in 
situations where an attacker could reasonably 
claim to have been defending themselves’.36

New penalties for offences against wild 
animals and habitats

As in other UK administrations, wild animals 
in Scotland are protected by several different 
pieces of legislation. The Scottish Government 
maintains: ‘this allows us to meet national and 
international obligations to conserve rare and 
vulnerable species by: 
• making sure they are protected and managed 
in a fair and humane way, 
• addressing wildlife crime through co-ordinat-
ed enforcement, 
• managing conflicts between mankind and 

33	  See, for example, Scottish Government press release 
7 September 2019,  < https://www.gov.scot/news/animal-wel-
fare-bill-will-protect-service-animals/#:~:text=Minister%20
meets%20Finn%20the%20police,otherwise%20known%20as%20
Finns%20Law.> accessed 13 July 2020.

34	  Policy Memorandum (n 25).

35	  ECCLR Committee Official Report (n 17).

36	  Letter from Mairi Gougeon MSP (Minister for Rural Affairs 
and Natural Environment) to Gillian Martin MSP (ECCLR Commit-
tee Convener) (18 March 2020) <https://www.parliament.scot/
S5_Environment/General%20Documents/ECCLR_2020.05.18_
AWB_IN_MIN_Stage_3_seal_licensing.pdf> accessed 7 July 
2020.

wildlife where they arise, 
• protecting wildlife from cruel or inappropriate 
management activities.’37

Animal welfare and conservation groups, in-
cluding independent commentators such as 
the Wild Animal Welfare Committee, may ques-
tion the extent to which current wildlife legis-
lation meets these goals.38 Nonetheless, most 
such groups agree that consistent and appro-
priate penalties for what can be severe insults 
to welfare or conservation are to be support-
ed. Accordingly, animal welfare and conserva-
tion groups widely welcomed the introduction 
of equivalent maximum penalties for offences 
against wild and domestic animals. No other UK 
administration has made such provision.

The policy memorandum states: ‘[c]rimes in re-
cent years include those involving deliberate 
and sadistic behaviour such as badger baiting 
and hare coursing. There have been a number 
of instances of the deliberate targeting of birds 
of prey, resulting in death or serious injury. Some 
of these crimes have involved the use of banned 
pesticides which not only pose a serious health 
risk to wildlife but to any animals or people who 
come into contact with it.’39

In 2015, an independent review chaired by Pro-
fessor Mark Poustie found that the current max-
imum penalties might not serve as a sufficient 
deterrent or reflect the serious nature of some 
of the crimes committed.40 The Poustie Review 
recommended, among other things, that: ‘an 
appropriate range of penalties should be avail-
able to the courts to ensure maximum deterrent 
impact to deal with the range of offenders, from 
corporate entities to individuals with few or no 
resources’.41

Addressing this, sections 5 to 10B provide in-
creased maximum penalties for around 60 dif-

37	  Policy Memorandum (n 25) s 16.

38	  Wild Animal Welfare Committee, ‘Activity Review 2016–
2018’ <http://www.wawcommittee.org/images/resources/
WAWC_activity_review_2018-final_print.pdf> accessed 10 July 
2020.

39	  Policy Memorandum (n 25).

40	  Scottish Government, ‘Wildlife Crime Penalties Review 
Group: report’ (19 November 2015) <https://www.gov.scot/pub-
lications/wildlife-crime-penalties-review-group-report/> ac-
cessed 8 November 2019 (Poustie Review).

41	  Ibid 65.
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ferent offences.42 The original bill placed offenc-
es such as killing wild birds, keeping or selling 
invasive species, harming protected species, 
killing mountain hares and brown hares in the 
close season, and using prohibited trapping 
and killing methods in the most serious cate-
gory. Amendments at Stages 2 and 3 ensured 
that other offences, such as the possession of 
pesticides and disturbance of nests and shel-
ters were moved into this category. Such offenc-
es will now be triable either on indictment or by 
summary procedure, with maximum penalties 
for conviction on indictment increasing to a pris-
on sentence of up to five years, an unlimited fine, 
or both. Maximum penalties on summary con-
viction become a prison sentence of 12 months, 
a fine of up to £40,000, or both. A small num-
ber of offences relating to invasive species and 
species control are subject to a maximum pris-
on sentence of two years. The time bar for sum-

42	  These offences are found in: Wildlife and Countryside 
Act 1981, sections 1, 5-11 and 14; Protection of Badgers Act 1992, 
ss 1-3; Conservation Regulations SI 2716/1994, ss 39 and 41; Deer 
(Scotland) Act 1996, ss 17, 21 and 22; Wild Mammals (Protection) 
Act 1996 s 1; Protection of Wild Mammals (Scotland) Act 2002 
(asp 6) s 1; and Marine (Scotland) Act 2010 (asp 5) s 104. 

mary offences against wild animals is amended 
to six months from the date on which sufficient 
evidence came to the knowledge of the pros-
ecutor, but no more than three years from the 
date of the offence. There will be no time bar for 
offences capable of being tried either way.

Also of note are the new penalties and proce-
dures for fox hunting offences. There are only 
ten mounted fox hunts in Scotland but their ac-
tivities remain controversial. Meanwhile, defects 
in the Protection of Wild Mammals (Scotland) 
Act 2002 have rendered it almost impossible to 
enforce.43 Maximum penalties will now increase 

43	  For conclusion regarding difficulties with ‘detection, 
investigation and prosecution of alleged offences’, see Scot-
tish Government, ‘Report of the Review of the Protection of 
Wild Mammals (Scotland) Act 2002’, <https://www.gov.scot/
publications/report-review-protection-wild-mammals-scot-
land-act-2002/> accessed 8 November 2019, 9 (Bonomy re-
view). On enforcement difficulties, see ‘Fox Hunting’ (OneKind) 
< https://www.onekind.scot/campaigns/a-real-hunting-ban/> 
accessed 8 November 2019.  For a summary of the Police Scot-
land response to the Bonomy Review, see ‘Police say Scottish 
foxhunting review “unworkable”’ (BBC, 24 October 2016) <https://
www.bbc.co.uk/news/uk-scotland-37751158> accessed 8 No-
vember 2019.
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and solemn procedure (see II.A above) becomes 
available for hunting a wild mammal with a dog. 
This is significant and signals that breaches of 
the 2002 Act are not seen as minor offences.  

Enforcement agencies will welcome the extend-
ed time limits for hunting prosecutions, in line 
with other serious wildlife offences. The difficulty 
of bringing cases within the existing six-month 
time limit was highlighted by Lord Bonomy in 
his Scottish Government-commissioned review 
of the 2002 Act.44 He noted that ‘[t]he time limit 
for completing an investigation into an alleged 
offence and instituting the prosecution has giv-
en rise to problems for both the police and the 
Crown’, and that the reporting of one case, two 
weeks before the expiry of the time limit, had 
made proper investigation ‘impossible’.45

New wildlife offences: seals, mountain 
hares and vicarious liability

A surprising development occurred at Stage 3 
of the bill.  Stage 3 is broadly equivalent to third 
reading at Westminster, although it provides 
rather greater opportunity for significant late 
amendments.  In this case, the Scottish Gov-
ernment introduced substantive amendments 
to change the seal licensing regime, effectively 
banning the shooting of seals. Currently, under 
part 6 of the Marine (Scotland) Act 2010, it is an 
offence to kill, take or injure a seal, unless to re-
lieve its suffering or by virtue of a seal licence.46 
Grounds for granting licences include protect-
ing the health and welfare of farmed fish and the 
prevention of serious damage to fisheries or fish 
farms.47 Both of these grounds will now be re-
pealed.

These changes were made so that Scotland can 
comply with the US Marine Mammal Protection 
Act 1972.48 This act requires fish exporting coun-
tries to ensure that their regulations are com-
parable to US marine mammal protection stan-
dards. The deadline for a ‘comparability finding’ 
falls in March 2021 and, without this, Scotland 
could lose access to a lucrative market for its 

44	  Ibid (Bonomy review), 79.

45	  Ibid.

46	  Marine (Scotland) Act 2010 (asp 5) ss 104-109.

47	  Ibid, s 110 (f) and (g).

48	  16 USC 1361 (US).

salmon. 49 The Scottish Government argued 
that its amendments were lodged at such a late 
stage due to ‘a lack of clarity from the US on the 
interpretation of these rules and what specific 
action needs to be taken by nations in order to 
comply.’50

Animal welfare and conservation organisations 
welcomed the new measures, but pointed to 
a recent rise in reported licensed shooting and 
the danger of further increases prior to imple-
mentation of the legislation.

The extension of the scope of the bill at Stage 3 
opened the floodgates to a suite of new amend-
ments on issues which had previously been con-
sidered outwith its scope. Of these, the most no-
table was lodged by Alison Johnstone MSP. This 
amendment provided full protection for moun-
tain hares, an iconic species that is regularly 
culled and shot for sport on Scotland’s uplands. 
Some MSPs took exception to the lack of prior 
debate on this matter but the issue prompted a 
strikingly effective short-term campaign and the 
amendment ultimately received Scottish Gov-
ernment support51.

By contrast, throughout the course of the bill, 
MSPs had been discussing vicarious liability, 
introduced under the Wildlife and Natural En-
vironment (Scotland) Act 201152 for the killing or 
taking of wild birds.53 Amendments were lodged 
seeking to extend this provision for offences 
against birds, cruelty to wild mammals and the 
destruction of badger setts.54 The only one of 

49	  Rural Economy and Connectivity Committee, ‘Salmon 
farming in Scotland’ (2018)  paragraph 302 <https://digitalpublica-
tions.parliament.scot/Committees/Report/REC/2018/11/27/
Salmon-farming-in-Scotland#Deterring-marine-predators
 )>

50	  Letter from Mairi Gougeon (n 36).

51	  See comments by Mairi Gougeon MSP, Stage 3 Amend-
ment 30, Scottish Parliament, ‘Official Report: Chamber Wednes-
day 17 June’, session 5 < http://www.parliament.scot/parliamen-
tarybusiness/report.aspx?r=12700&i=114899> accessed 13 July 
2020

52	  Wildlife and Natural Environment (Scotland) Act 2011 
(asp 6) s 24.

53	  For example, see question from Mark Ruskell MSP to 
Leia Fitzgerald, Scottish Government in ECCLR Committee Re-
port (n 19), 6-7 and 14-15.

54	  Scottish Parliament, ‘Animals and Wildlife (Penal-
ties, Protections and Powers) (Scotland) Bill: Marshalled List of 
Amendments for Stage 3’ (2020) n 15 (amendments 1, 36 to 40, 
53, 54) .
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these to succeed concerned vicarious liability 
for the illegal setting of traps and snares. Giv-
en the widespread use of these devices in the 
Scottish countryside, and the difficulties of en-
forcement, this may well be significant.

Additional powers for taking possession 
of animals

Section 11 is the most complex part of the bill. 
It may also be the part with the greatest direct 
impact on animal welfare in Scotland. 

The original section 32 of the 2006 Act allows 
inspectors (including Scottish SPCA inspectors) 
and constables to take possession of animals 
that appear to be suffering. Section 34 requires 
a court order before they can be re-homed, sold 
or destroyed. Thus, if an animal was taken into 
possession and the owner refused voluntarily to 
sign over ownership, the only way in which en-
forcement authorities could dispose of the ani-
mal, for example by re-homing it, was by seek-
ing an appropriate court order.  

The bill adds twelve new sections (32A to 32L) to 
the 2006 Act. These additions enable authorised 
persons to provide treatment, transfer owner-
ship and, in limited circumstances, destroy an 
animal without undue delay and without the 
need to obtain a court order. In other words, the 
disposal will take effect administratively, unless 
the owner decides to challenge it, in which case 
it will go to court. Under the previous arrange-
ment, the onus was on the enforcement agency 
to demonstrate why an order should be made; 
now the onus will be on the owner to demon-
strate why the disposal should not happen.

If there is no appeal against notice of the intend-
ed measures, the relevant agency will be able 
to transfer the animal appropriately.  Provision is 
made for compensation, but this is unlikely to be 
available if the owner is found guilty of a welfare 
offence.

The new powers are intended to protect animals 
by limiting the time they have to remain in shel-
ters, and to reduce costs to agencies such as 
local authorities and the Scottish SPCA. Indeed, 
that charity lobbied for the proposed changes, 
highlighting the welfare and financial challeng-
es posed by taking possession of large numbers 

of vulnerable animals, particularly in connection 
with the fight against puppy trafficking.55 

Looking beyond the new Act

The initial aim of keeping the bill within tight pa-
rameters did not deter MSPs and stakeholders 
from raising many more animal welfare issues 
throughout the bill’s progress. These included 
protection for cephalopods and crustaceans,56 
Scottish SPCA powers to investigate wildlife 
offences,57 electronic training collars and pet 
theft,58 the use of acoustic deterrence  devices 
to discourage the presence of seals,59 and the 
need to protect beavers from persecution.60 All 
of these are expected to return to the parliament 
for consideration.

Inevitably, the pace of the legislative pro-
gramme has been affected by COVID-19. None-
theless, other commitments have been made, 
including new regulations under the 2006 Act 
to cover animal sanctuaries and re-homing ac-
tivities, breeders of dogs, cats and rabbits, and 
pet sales.61  A Scottish version of “Lucy’s Law” 
will aim to prevent the third-party sale of young 
cats and dogs.62 Members’ Bills have  also been 

55	  For comments by Michael Flynn of the Scottish SPCA, 
see ‘Response 1004594659 to the Animal Health & Welfare 
Act Amendment Consultation 2019’ (Scottish Government) 
<https://consult.gov.scot/animal-welfare/animal-health-wel-
fare-act-amendment-2019/consultation/view_respondent?-
show_all_questions=0&_q__text=SPCA&sort=excerpt&order=-
descending&_b_index=180&uuId=1004594659> accessed 8 
November 2019.

56	  For example, see comments by Libby Anderson in 
‘Response 153112057 to Animal Health and Welfare (Scotland) 
Act Amendment Consultation 2019’ (Scottish Government) 
<https://consult.gov.scot/animal-welfare/animal-health-wel-
fare-act-amendment-2019/consultation/view_respondent?-
show_all_questions=0&sort=excerpt&order=descending&_q__
text=OneKind&uuId=153112057> accessed 8 November 2019.

57	  Letter from Gillian Martin MSP (ECCLR Committee 
convener) to Roseanna Cunningham MSP (10 October 2019) 
<https://www.parliament.scot/S5_Environment/General%20
Documents/ECCLR_AWB_2019.10.10_OUT_CS_Bill_Questions.
pdf> accessed 8 November 2019.

58	  Stage 3 amendments (n 17), amendment 59.

59	  Ibid, amendment 55A.

60	  Ibid, amendment 56.

61	  Scottish Government, ‘Protecting Scotland’s Future: 
the Government’s Programme for Scotland 2019-2020’ (3 Sep-
tember 2019) 88-89 <https://www.gov.scot/publications/
protecting-scotlands-future-governments-programme-scot-
land-2019-20/> accessed 8 November 2019.

62	  Ibid. https://beta.parliament.scot/bills/dogs-protec-
tion-of-livestock-amendment-scotland-bill>
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lodged covering the sale and transfer of dogs63 
and livestock worrying. 64 Implementation of the 
Bonomy recommendations on foxhunting is ex-
pected before the end of the session.65  A Mem-
ber’s Bill offering more comprehensive protec-
tion for foxes and hares is also in the pipeline.66

Scottish Animal Welfare Commission

The creation of the Scottish Animal Welfare 
Commission is potentially the most significant of 
all the developments currently taking place in 
Scotland.67 This commission is an independent 
expert group chaired by Professor Cathy Dwyer 
to advise the Scottish Government on compan-
ion and wild animal welfare issues.68 The com-
mission was established under section 36 of the 
2006 Act to consider and provide advice on the 
welfare of protected animals, defined in section 
17(1)(b) as animals ‘under the control of man on a 
permanent or temporary basis’. with the function 
of providing advice on the protection of wildlife 
under section 23 of the Wildlife and Countryside 
Act 1981 assigned by Ministerial declaration.

A crucial role for this commission will be to act 
as the ‘guardian’69 of sentience in the years fol-
lowing Brexit. It will formulate some of its own 
work plan but it must provide an annual report 
on how the welfare needs of sentient animals 
are considered in legislation and policy devel-
opment in Scotland.70

63	  Welfare of Dogs (Scotland) Bill, Christine Grahame MSP 
< https://beta.parliament.scot/bills/welfare-of-dogs-scotland-
bill>

64	  Dogs (Protection of Livestock) (Amendment) (Scotland) 
Bill, Emma Harper MSP < https://beta.parliament.scot/bills/
dogs-protection-of-livestock-amendment-scotland-bill>

65	  Bonomy review (n 43).

66	  For further information, see ‘Proposed Protection and 
Conservation of Wild Mammals (Scotland) Bill (Scottish Parlia-
ment, 2019) <https://www.parliament.scot/parliamentarybusi-
ness/Bills/112079.aspx> accessed 10 July 2020.

67	  Protecting Scotland’s Future (n 64) 88.

68	  Scottish Government, ‘Animal Welfare Commission’ 
(24 September 2019) <https://www.gov.scot/news/animal-wel-
fare-commission/> accessed 8 November 2019.

69	  OneKind, ‘Animal Welfare Commission for Scotland’ 
(February 2019) <https://www.onekind.scot/resources/ani-
mal-welfare-commission-for-scotland-february-2019/> ac-
cessed 8 November 2019.

70	  SP Deb 9 (n 68).

Conclusion

This is an exciting time to be working on animal 
welfare policy in Scotland.  Through its Scottish 
steering committee, A-law responded to the 
public consultation on the bill,71 gave evidence 
to the ECCLR Committee and ran a successful 
seminar for stakeholders. The committee has 
plans for continued engagement with politicians 
and officials, as well as further awareness-rais-
ing events and initiatives.
 
 
 
 

71	  The responses to the call for submissions can be found 
at ‘Animals and Wildlife (Scotland) Bill: Published Responses’ 
(Scottish Parliament) <https://yourviews.parliament.scot/ecclr/
animal-welfare/> accessed 10 July 2020.
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Pets at home? Considering animal foren-
sics in the domestic setting

Dr Sam Pickles, Senior Lecturer in Forensic Science at the University of Bed-
fordshire & Animal Forensics Consultant at Forensic Access Ltd

Introduction

Traditionally, animal forensics involves the util-
isation of animal-derived physical evidence to 
support or refute connections between people, 
places, animals and items. Such linkages can 
be critical and have proven invaluable in wild-
life crime cases, where such analyses may be 
routinely requested by investigators (e.g. bad-
ger hair on ropes found in a vehicle, or dog DNA 
from bitemarks on a hare carcass). In contrast, 
crimes against companion animals are rarely 
approached in this way, due in part to the le-
gitimate access people have to their pets, or 
those of others. That is not to say that there are 
no evidential opportunities, but in either set-
ting, animals should be considered beyond a 
source of material and as a complete body of 
evidence in their own right. Regardless of the 
context, animals can be witnesses, aggressors 
and victims, and by evaluating their presence (or 
absence) in an investigation (even those which 
are human-centric) significant information may 
be gained, and this approach is applicable to a 
range of legal investigations

The applicability of animal forensics is beyond 
the scope of this piece, but in short, there is vast 
potential. If the discipline or test of interest ex-
ists in the human realm, then it can most likely 
be applied to an animal case, but the ultimate 
potential can only be realised if a) the investiga-
tive team consider such possibilities in the first 
place, and b) discuss the sampling requirements 
with the testing laboratory. In reality, many in-
vestigators are not aware of the full range of 
capability or the existence of the services (e.g. 
forensic post-mortems, air weapon and other 
firearms analyses, or blood pattern analysis re-
lating to injured animals), and such evidence is 

often overlooked in both ‘human’ and ‘animal’ 
cases. Furthermore, when (or if) veterinary as-
sessments are requested, these can produce 
essential documentary and physical evidence, 
relating to the condition of the animal, before 
and after death or injury. However, it should be 
noted that the majority of vets are not aware of 
forensic methods or their responsibilities in legal 
matters, as somewhat surprisingly, these topics 
are not key parts of their curriculum or profes-
sional development. All of these factors are trou-
bling, not least because veterinary opinions are 
crucial in animal law, but because any form of 
animal cruelty must have occurred at the hands 
of a human perpetrator, and the fact that there is 
a growing global acknowledgement of the ‘link’ 
between animal and human crimes.

Animal and Human Offences

The landscape of animal crime is as broad and 
complex as its human counterpart. Cases where 
forensic techniques have been applied include 
animal fraud, neglect, drowning, mutilation, poi-
soning, sexual assault and inappropriate meth-
ods of killing. Clearly these acts are perpetrated 
by humans and this level of cruelty rarely occurs 
in isolation, and a proclivity towards reoffending 
and an escalation in severity is often observed. 
Evidence for this not only exists in the anecdotal 
reports of animal abuse by notorious killers such 
as Ian Brady, Fred West, Steven Barker and Aar-
on Campbell, but also in the form of data col-
lected by the Ministry of Justice. During 2009 to 
2018, over 14,000 people in England and Wales 
who were cautioned or convicted of human of-
fences, had also been previously cautioned or 
convicted of animal abuse1. Whilst this dataset 

1	  https://www.gov.uk/government/publications/
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certainly includes multiple counts relating to the 
same offender, the figures are striking enough to 
warrant attention (Table 1).

Table 1: Number of people in England and Wales con-
victed or cautioned by offence type who previously had 
at least one or more convictions or cautions for cruelty to 
animals (Data source: Ministry of Justice, 2009-2018).

Offence Type No. of Offenders

Violence against the person 1,637

Sexual offences 220

Robbery 176

Theft offences 5,642

Criminal damage and arson 237

Drug offences 2,797

Possession of weapons 587

Public order offences 1,090

Miscellaneous crimes against society 1,564

Fraud offences 258

Total: 14,208

Specific offences listed include murder, at-
tempted murder, GBH/ABH, cruelty to or ne-
glect of children and paedophilia. Therefore, 
crimes against animals must be taken seriously, 
particularly if a suspect has received multiple 
prior warnings. However, only rural and wildlife 
priorities currently fall under Policing strategies2 
and issues regarding animal welfare have been 
consolidated under separate legislation, which 
are enforced primarily by other agencies. Pres-
ently, if an offender is convicted under the An-
imal Welfare Act 2006, they can only receive 
a maximum of six months in prison and/or an 
unlimited fine3. Such penalties are unlikely to be 
acting as deterrents and the significant delay in 
hearing the Animal Welfare (Sentencing) Bill,4 is 
no doubt costing lives.

Prediction or Prevention?

foi-releases-for-december-2019  or https://www.gov.uk/
government/uploads/system/uploads/attachment_data/
file/592546/foi-107043-animal-cruelty.docx

2	  https://www.nwcu.police.uk/about/npcc-ru-
ral-and-wildlife-crime-strategy

3	  https://www.sentencingcouncil.org.uk/offences/

magistrates-court/item/animal-cruelty-revised-2017

4	  https://commonslibrary.parliament.uk/research-brief-
ings/cbp-8612

The suggestion here is not that every person 
who harms an animal will progress to commit 
violent crimes against humans, but that the be-
haviour of certain individuals clearly requires a 
deeper examination by various members of so-
ciety and representatives of the judicial system. 
By considering persons of interest and their re-
lationships with animals, insight may be provid-
ed into other areas of their life and this is partic-
ularly true in the contexts of domestic violence, 
child abuse and elder maltreatment. Here, ani-
mal and human abuse occurs concurrently, with 
coercion and control as all too-common themes. 
If attention is given to the animals in the home 
(and those previously present), other ‘hidden 
crimes’ may be revealed. The National Link Co-
alition (USA) states that animal abuse is the tip 
of the iceberg, and that animals often become 
victims and pawns in the battles of power that 
typically mark domestic abuse. Drawing upon a 
substantial body of scientific research they con-
clude that: when animals are abused, people are 
at risk; when people are abused, animals are at 
risk 5.

The Links Group, a multi-agency assembly in 
the UK echoes these sentiments6. The group 
promotes the awareness of the correlations be-
tween domestic offences and animal cruelty, 
and they report that over 50% of domestic abuse 
cases in the UK have involved threats and acts 
of violence towards family pets7. This is of par-
ticular relevance in light of data from the Office 
for National Statistics, which estimates that 2 
million adults (aged 16 to 59 years) would have 
experienced domestic abuse in the year ending 
March 20188. Acknowledging the lack of detail 
regarding juveniles or erroneous accusations in 
these figures, the probability that at least 50% of 
these incidents may have involved animals is of 
significance; especially as family members are 
more likely to seek medical intervention for their 
pets, than themselves or their children. 

Just as the medical community has been trained 

5	  http://nationallinkcoalition.org

6	  http://www.thelinksgroup.org.uk

7	  http://veterinaryrecord.bmj.com/content/175/23/579

8	  https://www.ons.gov.uk/peoplepopulationandcom-
munity/crimeandjustice/bulletins/domesticabuseinenglan-
dandwales/yearendingmarch2018
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to recognise the ‘battered child’9, greater aware-
ness of the ‘battered pet’ is needed by the vet-
erinary community10. Working with the Animal 
Welfare Foundation, the Links Group have de-
veloped guidance to support vets in safeguard-
ing not only their patients, but the adults and 
children who may also be affected by domestic 
abuse. Building on the relationship of trust be-
tween veterinary staff and their clients, owners 
may disclose violence within the household and 
since early intervention is key, victims may be 
protected and further abuse prevented11.

Why Pets? Why Vets?

It may seem something of an oxymoron that a 
perpetrator would deliberately injure an animal, 
only to later obtain veterinary care, but this be-

9	  https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC4623854/pdf/hkv040.pdf

10	  https://www.ncbi.nlm.nih.gov/pubmed/11380013

11	  https://www.animalwelfarefoundation.org.uk/ani-
mal-welfare-advice/guidance-for-vets/#recognising-abuse-
in-animals-and-humans

haviour continues the cycle of abuse and power. 
This type of manipulation and intimidation can 
take many forms, including supplying or deny-
ing financial support for treatment or food, sug-
gesting additional threats to injure or kill ‘next 
time’ and blaming children for the cruelty, to 
create fractures within the family. As a result, 
victims will delay fleeing an abuser for fear of 
leaving the pet at risk of harm or death, or never 
being able to see them again - and these delays 
can cost lives. Whilst refuge services with pet 
fostering capabilities have increased, options 
are still limited12. The threat and actualisation 
of animal harm can have an immediate impact 
on the behaviour of an individual and creates 
long-term emotional distress, particularly when 
the acts are conducted in front of other victims. 
Children can also become desensitised to vio-
lence, displaying a lack of empathy and in some 
cases, a tendency to repeat learned behaviours. 
Conversely, they have also intervened, protect-
ing the pet or other family members from their 

12	  https://www.refuge.org.uk/get-help-now/what-
about-pets
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abuser13. Such actions may be of significance in 
behavioural assessments, suggesting the need 
for additional support, that the home is unsafe, 
and that others may also be at risk.

The importance of the human-animal bond 
must not be underestimated. For many, pets are 
extensions of the family, and they may be the 
only source of comfort and companionship for 
victims of abuse, at any age. Recently, the Do-
mestic Abuse (Scotland) Act 2018, included ref-
erences to abusive behaviour relating to pets in 
the Explanatory Notes14 and it is hoped that the 
rehearing of the Domestic Abuse Bill will also in-
clude these provisions in England and Wales, as 
proposed in Northern Ireland15. As the sentinels 
of animal welfare, it is essential that veterinary 
staff are trained to have confidence in recognis-
ing non-accidental injuries, reporting their sus-
picions of animal cruelty to the appropriate au-
thorities, and encouraging victims of domestic 
violence to seek help in a safe and timely fash-
ion. 

To assist, Forensic Access has developed ‘The 
Forensic Process: Veterinary eCPD’ courses for 
vets and veterinary nurses involved in cases of 
animal welfare and abuse16. By cascading the 
Court-compliant standards which tradition-
al forensic scientists adhere to, alongside the 
advice developed by the Links Group and the 
diagnostic features of ‘battered pets’, the com-
munity will be better placed to assist such in-
vestigations. With a strong focus on contempo-
raneous record-keeping, the documentation of 
their actions and the behaviours of animals (and 
their owners), another form of animal evidence 
emerges.

Summary

The primary aim of this piece is to raise aware-
ness of the possibility of animal/human inter-
actions as a potential source of information and 

13	  https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC5904016/pdf/nihms957558.pdf

14	  http://www.legislation.gov.uk/asp/2018/5/notes/di-
vision/3/1/3/4

15	  https://publications.parliament.uk/pa/cm201919/cm-
public/DomesticAbuse/memo/DAB07.htm

16	  https://forensic-access.co.uk/training-and-events/
cpd-for-veterinary-surgeons-and-nurses-the-forensic-process-
e-learning

evidence, which may be applicable to a range 
of investigations. This may take the form of con-
sidering trace material which passes between 
animals, humans and their environments, or re-
questing a clinical or post-mortem examination 
of animal which is suspected of having suffered at 
the hands of a human perpetrator (either direct-
ly or accidentally), as a result of another animal, 
or to determine the presence of an underlying 
medical condition. The more traditional forensic 
disciplines (e.g. biology, toxicology, entomology, 
ballistics, digital evidence) may be employed to 
support or refute claims made by defendants, 
witnesses and legal representatives. Previous 
veterinary records relating to the history of the 
animal may be requested, to determine prior in-
cidents of illness or injury, if welfare needs have 
been met, or the extent of ‘Practice shopping’ 
(whereby serial abusers seek treatment at differ-
ent veterinary centres to avoid generating suspi-
cion). Although maltreated companion animals 
may be an indicator of abuse within the domes-
tic setting, any animal a person of interest may 
encounter (e.g. working animals, livestock, wild-
life) could warrant further investigation, which 
may yield additional evidence of value.

In summary, the significance of animals and their 
associated caregivers should not be overlooked 
by investigators, legal teams, magistrates, judg-
es and so forth – regardless of whether the case 
is of animal or human ‘origin’. The presence, 
treatment and subsequent absence of animals, 
are noteworthy aspects in family and criminal 
law alike. Similarly, the behaviours of humans in 
animal law cases should be examined. Incidents 
of animal cruelty and abuse are rarely isolated 
events and these matters should no longer be 
treated as such. 
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