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Introduction

The case brought by the Norwegian Society for 
the Protection of Animals (NSPA) seeking to have 
future breeding of English Bulldogs (Bulldogs) 
and Cavalier King Charles Spaniels (Cavaliers) 
banned in Norway has generated significant 
publicity.1 The NSPA argues that the high risk of 
offspring suffering ill-health due to their confor-
mation means any further breeding of Cavaliers 
and Bulldogs should be prohibited under Nor-
wegian animal welfare legislation. Whilst the 
Norwegian Court of Appeal agreed that this was 
the position for Cavaliers, it overturned the ban 
in respect of English Bulldogs. Regardless of its 
eventual outcome, the case has highlighted the 
plight of these dogs and the potential role for 
the law in tackling it. Norway is not alone in ex-
ploring robust legal measures to address breed 
health. Other European countries have placed 
severe restrictions on breeding dogs that suffer 
poor health and welfare due to their conforma-
tion. 

Particular cause for concern are the brachyce-
phalic (short-muzzled) breeds, like the English 
Bulldog, the French Bulldog and the Pug. Al-
though the health issues are well-known, the 
popularity of these breeds in the UK continues 
to rise at a staggering rate,2 leading vets and 

1	  Case: 043798ASD-BORG/01

2	   Kennel Club registrations for the English Bull-

welfare organisations to call for more effective 
legal intervention including, if necessary, a po-
tential breed ban.3 Various views have been ex-
pressed on the state of current UK law and the 
need for change. Some insist that further legis-
lation is needed to protect offspring,4 whilst oth-
ers argue that the UK already has the legisla-
tion to prohibit breeding of individual dogs with 
harmful conformations, it just needs to be better 
enforced.5 Legal analysis, however, is scarce.6  
This article aims to contribute to this discussion 
by assessing the scope of the current law and 
some possible options for future action. 

We start by identifying the welfare issues asso-
ciated with brachycephalic breeds and the ra-
tionale for legal intervention. Part two addresses 
the current law in the UK. We argue that existing 
rules could – and should - be used much more 
effectively to protect the health and welfare of 
dogs but are unlikely to provide the foundation 
for a ban on breeding specific breeds. Ideally, 
new legislation will be developed in co-opera-
tion with relevant stakeholders to create a work-
able regime applicable to all breeders. The third 
part outlines the approaches taken by selected 
European jurisdictions, which feeds into an as-
sessment - in part four - of the pros and cons of 

dog have risen from 4,782 in 2012 to 15, 403 in 2021 
https://www.thekennelclub.org.uk/media/2400/10yr-
statsutility.pdf

3	   vetsagainstbrachycephalism.com

4	  Dog Breeding Reform Group (DBRG) Policy 
Position Paper on the Animal Welfare Act 2006 and the 
protection of offspring (undated), 3.1.7, 3.2.3

5	  UK Brachycephalic Working Group, press re-
lease 4th Feb 2022

6	  DBRG Position Paper (n.4), is a rare example.

Using the law to address harm-
ful conformation in dogs: Is a 
breed-specific breeding ban the 
answer?
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a breed ban versus alternative approaches. The 
fifth part concludes with some suggestions for 
future steps in the UK. 

Part 1: Why is legal intervention needed?

1.1  The health and welfare situation of brachy-
cephalic dogs 

The flat face of brachycephalic breeds is high-
ly distinctive and – for many – hugely attractive. 
Yet, a substantial body of evidence shows that 
brachycephalic breeds are at high risk of suf-
fering a range of disorders intrinsically linked 
to their distinctive conformation, including res-
piratory disease, eye disease, dystocia, spinal 
disease, heat stroke and pneumonia.7 Many of 
these diseases are extremely distressing for the 
dogs, as well as being upsetting and expensive 
for their owners. One key concern is Brachyce-
phalic Obstructive Airways Syndrome (BOAS) 
which can induce feelings of suffocation and 

7	  D. O’Neill and others, ‘Unravelling the health sta-
tus of brachycephalic dogs in the UK using multivariable 
analysis’ (2020) Scientific Reports 1, 1

even loss of consciousness.8 The precise genet-
ic and environmental factors causing a dog to 
develop these disorders are complex.9 Never-
theless, because the disorders are inextricably 
linked to the conformation of these breeds, the 
likelihood of those problems being passed to 
offspring is very high.10 

Dogs have been placed in this position through 
our selective breeding practices that have pri-
oritised human aesthetic preferences over their 
health and welfare. We have made them more 
and more extreme because they are perceived 
as, amongst other things, being cuter or more 
appealing like that, as well as being more com-
panionable and more compatible with our - in-

8	  Kennel Club and Cambridge University Press, 
Respiratory Function Grading Scheme Protocol for As-
sessors:: https://www.vet.cam.ac.uk/system/files/docu-
ments/FrenchbulldogandbulldoggradingschemeKC.pdf

9	  L. Farrell and others, ‘The challenges of pedigree 
dog health: approaches to combating inherited disease’ 
(2015) Canine Genetics and Epidemiology 2

10	  O’Neill (n.7)
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creasingly sedentary - lifestyles.11 The prefer-
ence for these exaggerated morphologies has 
largely been generated by breed standards cre-
ated and enforced by the Kennel Club, breed 
clubs and show judges over the last 100 or more 
years.12 It is now reinforced amongst the public 
through social media and celebrity endorse-
ment.

The English Bulldog is a striking example. For-
merly a breed capable of bringing down a bull, 
its physical features have been so exaggerated 
by selective breeding that it is subject to a host 
of ailments.13 Even the healthiest English Bull-
dog will experience reduced exercise tolerance 
compared to non-English Bulldogs.14 But many 
will suffer more than this. During a relatively 
short life15 they face a predisposition more than 
four times higher than non-English Bulldogs to 
BOAS, as well as other disorders of the skin, eyes 
and jaw.16 Yet in 2022 they are one of the most 
sought-after breeds by consumers.17 A recent 
study from the Royal Veterinary College called 
for ‘urgent action to redefine the English Bull-
dog away from its current extreme conformation 
and instead to move the breed rapidly towards 
a moderate conformation on welfare grounds.’18 

1.2 What can we do?

Despite widespread agreement amongst stake-
holders that the health status of certain breeds 

11	  R. Packer, ‘Flat-Faced Fandom: Why do people 
love brachycephalic dogs and keep coming back for 
more?’ in R. Packer and D. O’Neill (eds), Health and Wel-
fare of Brachycephalic (Flat-Faced) Companion Animals: 
A Complete Guide for Veterinary and Animal Profession-
als (Taylor & Francis Group 2021)  

12	   A. Skipper, ‘A Historical Perspective on Brach-
ycephalic Breed Health and the Role of the Veterinary 
Profession’ in Packer and O’Neill (n. 11)

13	  D. O’ Neill and others, ‘English Bulldogs 
in the UK: a VetCompass study of their disorder predis-
positions and protections’ (2022) Canine Medicine and 
Genetics 5

14	  L. Lilja-Maula and others, ‘Comparison of sub-
maximal exercise test results and severity of brachyce-
phalic obstructive airway syndrome in English bulldogs’ 
(2016) The Veterinary Journal 219 

15	  O’Neill (n.13) 

16	  Ibid.  (With true levels of these disorders likely to 
be much higher, 10, 12)

17	  Kennel Club (n.2) 

18	  O’Neill (n.13) 8

is undeniably poor and requires action, opin-
ion varies over the necessary steps to improve 
breed health.19 One proposed approach is to 
use screening and selective breeding within the 
breed to reduce the prevalence of these dis-
orders. Some argue that if not all dogs of each 
breed are affected by BOAS or other likely health 
issues, there may be potential to breed healthy 
individuals of even the highest risk breeds if po-
tential parents are evaluated prior to mating. The 
Respiratory Function Grading Scheme created 
by the University of Cambridge in partnership 
with the Kennel Club to grade English Bulldogs 
is one such assessment.20 Only dogs showing 
no, or relatively low, levels of BOAS following 
testing are considered suitable for breeding. 

Whilst screening for disorders may be part of 
the toolkit to improve brachycephalic breed 
health, it is unlikely to make a significant differ-
ence to future health if extreme conformation is 
maintained. It is also very difficult to develop an 
effective testing regime because the causal fac-
tors involved in the disorders of brachycephalic 
dogs are complex and uncertain. To have a real 
impact, tests would need to target the multiple 
disorders affecting these dogs, not just BOAS. If 
such tests are developed, a high proportion of 
breeders would need to use them to exclude 
dogs with a predisposition to disease, whilst 
moving to a more moderate conformation over-
all.  A one-off function test, such as the Respira-
tory Function Grading assessment on a potential 
parent is a positive step. But it is not designed to 
capture the overall health risk to future offspring, 
linked to its conformation. It is also only set as a 
recommendation by the Kennel Club, and not 
a mandatory measure,21 thus ultimately leaving 
this decision at the discretion of the breeder. 

Moreover, breeding programmes based on 
screening presuppose that there is sufficient 
genetic diversity to change morphology. Yet 
the extremely low genetic diversity within some 

19	  D. O’Neill and others, ‘Moving from information 
and collaboration to action: report from the 3rd Interna-
tional Dog Health Workshop’ (2017) Canine Genetics and 
Epidemiology 4 

20	  Kennel Club, 2022. Respiratory Function Grading 
Scheme:https://www.thekennelclub.org.uk/health-and-
dog-care/health/getting-started-with-health-testing-
and-screening/respiratory-function-grading-scheme/

21	  Ibid.



 UK Journal of Animal Law | Volume 7, Issue 1, May 2023    55

breeds, such as the English Bulldog, makes it 
virtually impossible to breed out the problems 
whilst maintaining the breed purity desired by 
breeders.22 As such, improving the health of 
breeds with high disease burden and low genet-
ic diversity is only possible by careful outcross-
ing with breeds possessing healthier confor-
mations. It follows that a ban on breeding these 
breeds, unless outcrossing, may not just be the 
fastest way to improve health and welfare but 
the only way to ensure the sustainability of these 
well-loved breeds. Even where breeds do have 
a healthy population, it can still be considered 
proportionate to take robust action to reduce 
the ill-health of the subpopulation who suffer.

A slightly less drastic alternative to an outright 
ban would restrict breeding from dogs with ex-
treme physical features. Certain conformation-
al traits have been shown to correlate with a 
high risk of suffering health disorders associat-
ed with brachycephaly (and thus posing a risk 
to offspring). A low cranio-facial ratio (i.e. short 
muzzle length comparative to head length) has 
been identified as a key determinant of the risk 
of BOAS,23 as have abnormal breathing at rest 
(stridor); narrow nostrils (stenosis) and presence 
of a nasal skin fold.24 Whilst not perfect, these 
traits give a strong indication of health risks. 25 As 
such, we could prohibit breeding from dogs that 
score poorly when assessed on these traits.26 
Permitting breeding from dogs only at the least 
risky end of the conformation spectrum would 
move the breeds towards a healthier morphol-
ogy, albeit potentially more slowly than an out-
right ban. However, where breeds have no mem-

22	  N. C. Pedersen, ‘A genetic assessment of the 
English bulldog’ (2016) Canine Genetics and Epidemiolo-
gy 6 

23	  R. Packer and others, ‘Impact of Facial Confor-
mation on Canine Health: Brachycephalic Obstructive 
Airway Syndrome’ (2015) PLOS ONE 10

24	  M. van Hagen, ‘Breeding Short-Muzzled Dogs: 
Criteria for the Enforcement of Article 3.4 of the Animal 
Keepers Decree (Besluit Houders can dieren) – Breeding 
Companion Animals’ (2019) : https://www.uu.nl/sites/
default/files/eng_breeding_short-muzzled_dogs_in_
the_netherlands_expertisecentre_genetics_of_compan-
ionanimals_2019_translation_from_dutch.pdf

25	  Cf. R. Gill, ‘Relationship between incidence of 
breathing obstruction and degree of muzzle shortness in 
pedigree dogs’ (2022)  
https://doi.org/10.48550/arXiv.2209.08934

26	  van Hagen (n. 24)

bers which have moderately healthy standards 
of these traits, this approach will still require out-
crossing with another breed. 

1.3 The failure of self-regulation 

Ideally regulation of a potentially harmful activ-
ity is undertaken voluntarily by those involved, 
supported by other stakeholders with specialist 
knowledge. Steps have been taken by the Ken-
nel Club and other influential bodies to change 
breed standards and highlight health,27 particu-
larly in the wake of reports highlighting the plight 
of these dogs.28 These include the Breed Watch 
initiative to enable breeders and show judges 
to report concerning changes affecting breeds 
and the Assured Breeder Scheme to incentivise 
responsible breeders and provide a recognised 
standard for the public.29 A code of good practice 
has also been issued by stakeholders, in the ab-
sence of a statutory code.30 Numerous attempts 
have been made to reduce demand for these 
dogs.31 However, despite mounting evidence of 
welfare concerns, decades of campaigning by 
vets, welfare organisations and members of the 
breeding world, voluntary measures for chang-
ing breeder and consumer behaviour have 
achieved little.32 

27	  Kennel Club, ‘Breed Health Improvement 
Strategy: a step-by-step guide’ : https://www.thek-
ennelclub.org.uk/health-and-dog-care/health/
breed-health-co-ordinators/breed-health-improve-
ment-strategy-toolkit/#:~:text=What%20is%20a%20
breed%20health,be%20present%20in%20their%20breed. 
Although only approximately one third of dogs are KC 
registered: L. Asher et al, ‘Estimation of the number and 
demographics of companions dogs in the UK’ (2011) BMC 
Veterinary Research 7

28	  D. Sargan and N. Rooney, ‘Pedigree Dog Breed-
ing in the UK: a major welfare concern? RSPCA, 2008; 
P. Bateson, ‘An Independent Enquiry into Dog Breeding’ 
(2010); APGAW, ‘A Healthier Future for Pedigree Dogs’ 
2009, 2012, 2014; EFRA Committee, Progeny of Dogs, 
2016

29	  Kennel Club, 2022. Breed Watch: https://www.
thekennelclub.org.uk/events-and-activities/dog-show-
ing/judging-dog-shows/breed-watch/

30	  Dog Breeding Reform Group, Code of Practice 
for Dog Breeding, 2020

31	  For a recent example see the UK Brachycephalic 
Working Group campaign, ‘Stop and think before buying 
a flat-faced dog’: http://www.ukbwg.org.uk/wp-content/
uploads/2021/03/210321-BWG-Concensus-Stop-and-
think-before-buying-a-flat-faced-dog.pdf

32	  Skipper, (n.12) It is notable that the Irish Kennel 
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A complex range of factors have made non-bind-
ing measures hard to agree and implement.33 
The space is populated by a large, diverse body 
of stakeholders with a variety of competing in-
terests with no one body having the authority to 
mandate and oversee changes. For the Kennel 
Club, imposing tough rules that are not accept-
ed by members risks alienating its registered 
breeders and losing its influence. Success of ini-
tiatives to improve within breed have been ham-
pered by a lack of metrics by which they can 
be measured and enforced.34 Added to which, 
some owners and breeders remain sceptical of 
the need for substantial change in practice and 
others will supply whatever the public demands. 
Variations in scientific views about the potential 
to improve health within the breed, coupled with 
a failure to acknowledge ill-health in their own 
dogs35 contributes a perceived lack of urgen-
cy. This is also demonstrated through the high 
breed loyalty among brachycephalic dog own-
ers, with Packer et al suggesting that there is a 
high likelihood that current brachycephalic dog 
owners will want to reacquire the same breed 
in the future.36 Strong attachment to their dogs, 
who are part of the family for many, makes this a 
particularly emotive issue.37

Vets have also played a part in normalising the 
disorders and associated medical care required 
by some breeds, leading to a perception that 

Club have recently announced that from 2024 puppies of 
brachycephalic breeds will be endorsed ‘not to be bred 
from’, until required health tests have been complet-
ed. This appears to have been a response to proposals 
to take legislative action: https://www.ourdogs.co.uk/
News/newsa.php?title=IKC_takes_decision_on_brach-
ycephalic_breeds#:~:text=The%20Irish%20Kennel%20
Club%20(IKC,and%20exhibition%20of%20brachycephal-
ic%20breeds.

33	  B. Bonnett and others, ‘International and National 
Approaches to Brachycephalic Breed Health Reforms in 
Dogs’ in Packer and O’Neill (n.11) 

34	  Ibid., 131,133

35	  R. Packer and others, ‘Do Dog Owners Perceive 
the Clinical Signs Related to Conformational Inherited 
Disorders as ‘Normal’ for the Breed? A Potential Con-
straint to Improving Canine Welfare’(2012) Animal Welfare 
81-93 

36	  R. Packer and others, ‘Come for the Looks, Stay 
for the Personality? A Mixed Methods Investigation of 
Reacquisition and Owner Recommendation of Bulldogs, 
French Bulldogs and Pugs’ (2020) PLoS ONE 15

37	  Ibid.

a degree of disorder is ‘normal for the breed’.38 
Vets have a professional and moral obligation to 
prevent or minimise negative health and welfare 
issues of the animals in their care. However, this 
must also be balanced with the risk of alienating 
clients if they raise concerns about the severity 
of the clinical symptoms of an animal. There is 
also a risk of a conflict of interest where veter-
inary clinics make an income from treating BO-
AS.39 Failing to  adequately educate owners, is 
further perpetuating poor welfare in this indus-
try, and ‘simply facilitating the status quo’.40  It 
may be suggested that by providing treatments, 
such as surgery to alleviate BOAS, this is feeding 
into the perception that such surgeries are nor-
mal for even the most affected breeds.

As a result, there appears to be a clear need for 
statutory regulation to help protect the welfare 
interests of these dogs. There is evidence to sug-
gest the public may welcome legal intervention 
to address this issue, despite the reluctance of 
some stakeholders.41 Nevertheless, attempts to 
strengthen the law in this area must be under-
taken in collaboration with as many stakeholders 
as possible. Bonnett and others caution against 
‘unilaterally’ enacted legislation that does not 
consider all the consequences.42 This is a warn-
ing that must be heeded if we do not want to 
make the situation worse for dogs. It will not be 
easy to construct effective and workable rules 
that are accepted by all stakeholders. The com-
plexity that has bedevilled voluntary approach-
es will also challenge the development of stat-
utory measures, perhaps more so. It may take 

38	
 Packer (n.35)

39	  A. Fawcett and others, Consequences and Man-
agement of Canine Brachycephaly in Veterinary Practice: 
perspectives from Australian Veterinarians and Veterinary 
Specialists’ (2019) Animals 3

40	  BVA, Vets Speaking up For Animal Welfare: BVA 
Animal Welfare Strategy (2016), 1.4

41	  K. Steinert and others, ‘People’s perception of 
brachycephalic breeds and breed-related welfare prob-
lems in Germany’ (2019) 33 Journal of Veterinary Behav-
iour 96

42	  Bonnett (n.33) 134 citing DogWellNet, “Interna-
tional Working Group on Extremes of Conformation in 
Dogs (IWGECD).” IPFD DogWellNet: https://dogwellnet.
com/content/international-actions/extremes-of-con-
formation-brachycephalics/international-work-
ing-group-on-extremes-of-conformation-in-dogs-iwg-
ecd-r695/



 UK Journal of Animal Law | Volume 7, Issue 1, May 2023    57

time to generate the political will and resources 
to implement proposals and the outcomes will 
not satisfy everyone. However, clearly voluntary 
approaches have not been able, by themselves, 
to improve welfare sufficiently quickly. Whilst 
the precise shape of legal intervention for the 
UK should come from close consultation with 
relevant parties, much can be learnt from the 
experiences of other jurisdictions with more ad-
vanced regimes. To that end, we outline some 
possible options for intervention after a consid-
eration of the scope of existing UK law.

Part 2:  The current scope of UK law

2.1 Legislation applying to all breeders

There is currently no statutory provision in any 
of the countries of the UK that is aimed at re-
stricting the breeding of dogs with harmful con-
formation by all breeders within that jurisdiction. 
The Animal Welfare Act (AWA) 2006, which cov-
ers England and Wales, has two sections that 
could potentially be interpreted as imposing a 
duty of care when breeding dogs with exagger-
ated conformations. The first of these makes it 
an offence to cause ‘unnecessary suffering’ to an 
animal43 and the second makes it an offence not 
to take reasonable steps to meet the needs of 
an animal for which a person is responsible. This 
includes protection from ‘pain, suffering, injury 
or disease.’44 Similar provisions exist in the equiv-
alent Acts of Scotland and Northern Ireland.45 
DEFRA have indicated that an offence could be 
committed under the AWA 2006 where a breed-
er ‘knowingly selects and breeds animals with 
genetics leading to extreme conformations that 
cause pain, suffering or distress’.46  

However, the option of using these general wel-
fare provisions faces significant difficulties. A 
successful prosecution would have to show a 
causal relationship between the breeding de-
cision and the defect which gives rise to the 

43	  s.4 Animal Welfare Act 2006

44	  s. 9 England

45	  ss. 19 and 24 Animal Health and Welfare (Scot-
land) Act 2006; ss. 4 and 6 Animal Welfare Act (Northern 
Ireland) 2011

46	  Secretary of State for the Environment, Food 
and Rural Affairs, George Eustice, 6.11. 2017 available 
at: https://questions-statements.parliament.uk/writ-
ten-questions/detail/2017-10-27/110078

pain, suffering, injury or disease of the offspring. 
The Act excludes animals in foetal or embryon-
ic form from its coverage,47 which may be seen 
to break that chain of causation.48 It must also 
be shown that the breeder could have reason-
ably foreseen that the defect – and the suffer-
ing – would be the outcome of that breeding 
decision.49 All of which would have to be proven 
beyond reasonable doubt, as required by crimi-
nal law, rather than on a balance of probabilities.  
Prosecuting bodies have, perhaps unsurprising-
ly, been resistant to testing the possibilities of 
the Act.50  

Nevertheless, it may be argued that a causal link 
can be established between a breeding decision 
and the suffering of live offspring.  It is arguable 
that the decision to breed from certain breeds 
involves a risk of suffering of offspring that is so 
high that a causal link – and the knowledge or 
foresight - could be established.51 Such a case 
might be made for the English Bulldog.52

A further hurdle, however, lies in establishing 
when the relevant criminal act takes place by 
the breeder for the purpose of ss4 or 9. It has 
been argued that this must be the moment of 
conception, yet at this moment the offspring are 
explicitly excluded from the protection of the 
2006 Act.53 However, it is the act of mating of 
the selected dogs  over which the breeder has 
greatest control. The birth of the offspring being 
the intended result of that act. As such, mating 
would seem to be more appropriate as the le-
gally relevant act.  

This interpretation may not be workable be-
cause the liability under ss.4 and 9 requires harm 
caused to an animal by the ‘person responsible’ 
for it.54  Here that animal is the offspring. Yet the 
offspring do not exist at the time of the mat-

47	  s.1(2) 

48	  DBRG (n.4) 3.1.2

49	  Ibid.

50	  DBRG (n.4) 3.1.7

51	  DBRG (n.4) 3.1.3

52	  On the basis of findings of, for example, O’Neill 
(n. 7) 

53	  M. Radford, ‘Can irresponsible breeders be made 
criminally liable?’ (Letter) Vet Record (2017)

54	  This is not explicit in the wording of s.4 but see R 
(on the Application of Gray) [2013] EWHC 500 (Admin)
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ing. It is therefore difficult to argue that they are 
harmed by the act or that, before they exist, the 
breeder is ‘responsible’ for them.  Yet the birth 
of live offspring is the intended and likely result 
of such mating. As such, the overall process of 
breeding could be seen to include all the stag-
es flowing from the mating and ending in birth, 
thus avoiding the exclusion of the embryonic 
stage of development.  However, the need for 
such convolution supports the view that Parlia-
ment intended to exclude offspring from protec-
tion under these provisions, whilst providing the 
power to extend coverage via s.12 if desired.55

In short, the 2006 Act, as it stands, is not the 
perfect vehicle to prohibit breeding of even in-
dividual dogs with poor conformation, let alone 
entire breeds. Targeted legislation to properly 
address irresponsible breeding practices would 
be preferable, as discussed in part 4. Neverthe-
less, the potential of the current AWA 2006 – 
and its national equivalents - to make irrespon-
sible breeding of brachycephalic dogs unlawful 
should be exploited fully. The same is true of the 
more specific rules aimed at licensed breeders, 
that we turn to now.  

2.2. Rules applying to licensed breeders only

 The only provision directly aimed at addressing 
the breeding of dogs with harmful conformation 
is found in the licensing regimes in England and 
Scotland. In England Sch. 6, 6(5) of the Animal 
Welfare (Licensing of Activities Involving Ani-
mals) Regulations (LAIAR) 2018 states that: ‘No 
dog may be kept for breeding if it can reason-
ably be expected, on the basis of its genotype, 
phenotype or state of health, that breeding from 
it could have a detrimental effect on its health or 
welfare or the health or welfare of its offspring.’ 

The provision captures inheritable disorders re-
sulting from conformation by the reference to 
‘phenotype’. The equivalent legislation in Scot-
land is identical, except it uses the word ‘con-
formation’ instead of ‘phenotype’.56 Northern 
Ireland lacks equivalent legislation but there is 
a recommendation that a similar provision be in-

55	  Explanatory Notes to the Animal Welfare Act 
2006 para. 63

56	  The Animal Welfare (Licensing of Activities In-
volving Animals) (Scotland) Regulations 2021 Sch, 6 8(5) 

troduced in Wales.57  The Regulations only apply 
to breeders who require a licence. This includes 
commercial dog breeders or breeders who have 
had three or more litters of puppies in any one 
year.58 

England

All licensees in England must meet the min-
imum standards for Sch. 6, 6(5) set out in the 
DEFRA guidance. This includes taking ‘all rea-
sonable steps’ only to breed from dogs that are 
in ‘good physical and genetic health’ and ‘fit for 
function.’ 59 The latter explicitly includes being 
able to ‘see, breathe normally’, be ‘physically fit’ 
and be ‘able to exercise freely’.60 

Licence holders must ‘be aware’ of any health 
risks that may be specific to that type or breed 
and veterinary advice on the suitability of an 
animal for breeding must be sought ‘where ap-
propriate’.61 Dogs that have required surgery to 
rectify an exaggerated conformation, or who 
require lifelong medication, must not be bred 
from.62 Nor must bitches that have had two lit-
ters delivered by caesarean section.63 Breeders 
must supply purchasers with written guidance 
on any conformation issues and how to manage 
them.64

Notably, breeders are only required to use 
health screening for hereditary diseases in their 
breed or type if they wish to meet higher stand-
ards.65 Breeders are guided to ‘test all breeding 

57	  Review of the Animal Welfare (Breeding of Dogs) 
(Wales) Regulations 2014 (2019) 34 

58	  Sch. 1 para. 8.  The Animal Welfare (Licensing of 
Activities Involving Animals) (Scotland) Regulations 2021, 
Sch. 1 Part 4

59	  DEFRA, ‘The Animal Welfare (Licensing of Ac-
tivities Involving Animals) (England) Regulations 2018 
Guidance notes for conditions for breeding dogs (updat-
ed 2020) 31

60	  Ibid. 

61	  Ibid.

62	  Ibid.

63	  Ibid. 

64	  Ibid.

65	  And obtain a longer licence. Ibid.  31-32. The only 
optional higher standard related to Sch. 6, 6(5) regards 
the Coefficient of Inbreeding: ‘‘No bitch will be inten-
tionally mated when the Coefficient of Inbreeding of the 
puppies would exceed the breed average or 12.5% if no 
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stock for hereditary disease using the accept-
ed and scientifically validated health screening 
schemes relevant to their breed or type’.66 How-
ever, the guidance does not explicitly list what 
schemes are relevant to each breed or type, 
leaving heavy reliance on breeders’ knowledge 
and experience as to the accepted and validat-
ed health screenings for their breed or type of 
dog. They must not mate a dog if the results of 
those tests and/or the relevant breeding strat-
egy indicate that it would be ‘likely to produce 
health or welfare problems in the offspring and/
or it is inadvisable in the context of a relevant 
breeding strategy’.67 Breeders are only required 
to report surgery to correct exaggerated confor-
mation to the appropriate body under the higher 
standard.68

Scotland

Whilst the legislation is drafted in similar terms, 
minimum duties on breeders under the Scot-
tish Regulations appears to be on a par with 
the higher standards expected in England.69 
For example, all Scottish licensed breeders are 
required to undertake screening, compared to 
only those seeking to meet the higher standard 
in England.70 Moreover, the standard of care ex-
pected of a licensed breeder in Scotland is ex-
plicitly higher where they are seeking to breed 
a Kennel Club Breed Watch Category 3 breed.71 
These breeds are judged to have the highest 
susceptibility to inherited health and welfare 
disorders and include several popular brach-
ycephalic breeds, such as the English Bulldog 
and Pug. In Scotland, breeders of these breeds 
must demonstrate knowledge and experience 
of breeding the breed concerned and satisfy the 
inspector that they undertake ‘robust’ selection 
and screening procedures that are ‘sufficient to 
minimise the risk of extreme conformations in 

breed average exists as measured from a minimum five 
generation pedigree.’

66	  Ibid. 32

67	  Ibid. 31-32

68	  Ibid. 32

69	  The Animal Welfare (Licensing of Activities In-
volving Animals) (Scotland) Regulations 2021 Sch. 6 8(5)

70	  The Animal Welfare (Licensing of Activities 
Involving Animals) (Scotland) Regulations 2021 Guidance 
for Local Authorities, 77

71	  Ibid. 77

any offspring.’72 This provides welcome recogni-
tion that health outcomes are a concern at the 
level of the breed and not simply the individual. 

Significantly, the guidance raises a presumption 
that breeding ‘teacup’ dogs will not meet the li-
cence conditions (i.e., it suggests a failure to take 
‘all reasonable steps’ to ensure the offspring will 
be of good physical and genetic health and fit 
for function).73  This is due to the likelihood of 
negative health and welfare impacts of breed-
ing from the runt of litters.74 Anyone seeking to 
breed these dogs should be treated as unlike-
ly to be sufficiently prioritising the interests of 
dogs.75 This use of a presumption that selection 
for certain problematic traits will fail to meet the 
duty of care is a potentially useful device to alert 
inspectors to key issues with brachycephalic 
breeds and shift the onus to the breeder to show 
why a breeding decision was lawful.

Weaknesses of the licensing regulations

The limited application to breeders within the li-
censing regime is a major weakness of relying 
on Sch. 6 6(5) to address the issue of breeding 
brachycephalic dogs. Whilst an improvement 
on the previous licensing regime under the 1991 
Dog Breeding legislation,76 the majority of pup-
pies bred in the UK will still not be covered.77 
Nevertheless, it is a step in the right direction 
and should be employed to its fullest extent. 

Unfortunately, the scope of both English and 
Scottish provisions is unclear and substantial 
work is needed to make them truly functional. 
The English guidance is particularly underde-
veloped, and the minimum standards are weak 
by comparison to Scotland. Breeding from dogs 
with extreme conformation is only prohibited on 
the grounds of conformation-related surgery or 
lifelong medication, or two previous caesare-
ans. Currently, screening for defects is only re-

72	  Ibid.

73	  Ibid. 78

74	  Ibid. 

75	  Ibid. 

76	  EFRA Committee - Animal welfare in Eng-
land: domestic pets Third Report of Session 2016–17 
(2/11/2016) para. 30

77	  DBRG (n. 4),3.3.10 and CFSG/DBRG, Guidance on 
Dog Conformation, 2020, 20
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quired under the higher standards. Accordingly, 
all a breeder needs to show to establish they 
took ‘all reasonable steps’ in selecting a dog for 
breeding is that they avoided any dog who is de-
monstrably suffering from a conformation-relat-
ed disorder or possesses an unusually extreme 
conformation. 

This narrow interpretation of ‘all reasonable 
steps’ fails to properly address the risk to off-
spring posed by some breeds and does not fully 
exploit the capacity of the provision.78 It may be 
even weaker than it first appears, given the find-
ings of Packer et al that owners do not recognise 
or accept the presence of common disorders in 
their own dogs.79 If this is the case, then breed-
ers may not be best placed  to accurately assess 
the health risks posed by their own dog as a sire 

78	  See DBRG analysis, that breach of duty could 
occur under this section ‘where a disease is not evident 
(i.e. visible or palpable) in a dog selected for breeding. 
However, prevalence of the disease is known to be high 
in a breed such that offspring are likely to be affected.’ 
This is not developed further. DBRG (n.4) 4.3

79	  Packer (n.35)

or dam. 

As noted above, current screening regimes 
have serious limitations. But if effective screen-
ing becomes available it should be required for 
all breeders. Where screening is not sufficient to 
address the problems of extreme conformation, 
some other objective measures should be re-
quired under both the English and Scottish rules 
by which breeding decisions can be assessed. 
This should involve indicative guidelines on 
when a harmful result to offspring could ‘reason-
ably be expected’ to result from mating, devel-
oped in conjunction with vets and other stake-
holders. For brachycephalic dogs, this might 
include reference to a range of indicative traits 
associated with high risk of conformation-re-
lated disease. This could also be useful for es-
tablishing when breeders have satisfied the ‘ro-
bust’ selection procedure required for Category 
3 breeds in Scotland; a requirement that could 
usefully be adopted in England. 

More attention should also be given in both 
England and Scotland to establishing what level 



 UK Journal of Animal Law | Volume 7, Issue 1, May 2023    61

of risk should make breeders particularly careful 
in their selection of parents.  Ideally, the guid-
ance would take a precautionary approach and 
require extra care due to the severe impact on a 
significant proportion of dogs, even where evi-
dence of the degree of risk is not complete and 
some members of the breed remain healthy. 

Enforcement of Sch. 6, 6(5) is almost certainly 
a problem. Licence conditions are monitored 
and enforced by the local authority inspectors.80 
It is extremely difficult for inspectors to assess 
whether breach of duty has occurred given the 
‘technical and complex’ range of factors used by 
the breeder in deciding whether to breed from 
a dog.81 These challenges are exacerbated by 
inadequate training and lack of resources re-
sulting in weak and ineffective enforcement of 
animal welfare laws, including the 2018 Regu-
lations.82 A review of these Regulations is due in 
2023.83 Local authorities’ failure to fulfil reporting 
duties84 will impact the accuracy and validity of 
any report.85 

2.3 Could we ban the breeding of entire breeds 
currently? 

It is not impossible to argue that either the 2006 
Animal Welfare Act (and its equivalents) or Sch. 
6 6(5) and 6 8(5) could be used to ban future 
breeding of certain breeds.  However, it seems 
unlikely that either the 2006 Act or the Regula-
tions would be interpreted by the courts as hav-
ing this effect.  Nor may such an approach be the 
most effective for improving welfare. 

Sch. 6 6 (5) was included in the 2018 Regulations 
following detailed reports on the welfare im-
pacts of extreme conformations. These reports 
highlight the extremely low genetic diversity in 
breeds, such as the English Bulldog, and the 
virtual impossibility of breeding out disorders 
without cross breeding. Whilst one influential 
report specifically recommended restricting the 
breeding of individuals with exaggerated con-

80	  s.15

81	  DBRG (n.4) 3.3.8

82	  APGAW, Improving the Enforcement of Animal 
Welfare Law, 2022, 8. 9

83	  s.28(2) LAIAR 2018

84	  s.29 LAIAR 2018

85	  APGAW (n.90) 9

formations,86 this is not made explicit in Sch. 6, 
6(5) or 6 8(5). There is nothing in the wording of 
Sch. 6, 6(5) or the Scottish equivalent limiting it 
to individuals; it simply prohibits the use of a dog 
in breeding where it can ‘reasonably be expect-
ed’ that health or welfare harms could result. 

Thus, if it can reasonably be expected that any 
breeding of a certain breed will result in a health 
or welfare detriment to the offspring due to pa-
rental conformation then, arguably, any breed-
ing from a dog of that breed is a breach of the 
licence. This could apply, for example, to the 
English Bulldog. Given the genetic predisposi-
tion to disorders of this breed, it is surely plau-
sible that any further breeding of pure English 
Bulldogs gives rise to a reasonable expectation 
– even likelihood - that many offspring would 
suffer negative health and welfare impacts, con-
trary to Sch. 6, 6(5). It is also difficult to see how 
a breed with such high disease burden and low 
genetic diversity can be said to possess mem-
bers in good ‘genetic health’, even if some are 
accepted to be in good ‘physical’ health current-
ly. 

Moreover, the guidance requires all dogs kept 
for breeding to be ‘fit for function’ - able to see 
and breathe ‘normally’ and exercise ‘freely’. The 
scope of this rule clearly depends on the defini-
tion given to these words. If the reference stand-
ard is the breed, then the provision is self-limit-
ing and can never truly move the breed towards 
real health.87 In breeds like the English Bulldog, 
only the animals with the most extreme confor-
mation will be caught as poor respiratory func-
tion and mobility are considered ‘normal for the 
breed’. The better view is that ‘normally’ and 
‘freely’ should be judged by reference to the 
sight, respiratory function and exercise toler-
ance of other members of the species with aver-
age conformation. This accords better with the 
‘fit for function’ requirement and the aim of the 
legislation to promote welfare. There is substan-
tial evidence to suggest that no member of cer-
tain breeds can breathe or exercise ‘normally’ by 

86	  Advisory Council on Welfare Issues in Dog 
Breeding Summary of the progress since the Bateson 
Report of 2010, 2014, 76

87	  I. Seath, ‘Sound in Wind and Limb – what do we 
mean by ‘sound?’ available at: https://dogeduk.word-
press.com/2022/09/25/sound-in-wind-and-limb-what-
do-we-mean-by-sound/
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this standard. On this basis, any further breeding 
could breach the provision. 

Despite this, it is virtually certain that Sch. 6 6(5) 
and 6 8(5) are to be interpreted as applying 
only to individual dogs by local authorities and 
breeders. There are good reasons to believe 
that a court is unlikely to accept that the pro-
vision could ban any future breeding of entire 
breeds. Significantly, it is unlikely – and unde-
sirable - that a court would accept that a breed 
ban should be applicable to licensed breeders, 
leaving unlicensed breeders free to breed with 
impunity. It would have a substantial and imme-
diate impact on a number of businesses and re-
sult in the potential destruction of many dogs, 
without evidence that this was the legislative 
intent.88

On this basis, the way forward may be to ac-
cept that these provisions apply only to individ-
ual dogs but can require a higher emphasis on 
breed level problems in their application. Draw-
ing on the approach in Scotland, the guidance 
could be developed to impose higher standards 
when breeding certain higher-risk breeds. This 
might cover a wider range of dogs than the KC 
category 3 breeds already highlighted in the 
Scottish guidance and include more detailed 
requirements as to selection. The indicative re-
quirements could include certain features that 
suggest a high predisposition to poor health 
and welfare, such as a low cranio-facial ratio, 
eye shape or exaggerated skin folds. The op-
tions for this type of trait-based restriction, and 
the question of whether this approach is prefer-
able to banning breeding of certain breeds, will 
be discussed in part 4. But it would appear to be 
more easily accommodated within the existing 
licensing regulations than a breed ban. 

Moreover, the Scottish guidance indicates that 
there can be a presumption that the standard 
of care will not be met where a breeder breeds 
from dogs possessing certain traits. Whilst ‘tea-
cup’ dogs are not a breed or even a defined ge-
netic group, they have a common set of physical 
features (size) caused by their genetics (being 
bred from the runt of litters). This suggests that 
further presumptions against selecting for cer-
tain traits that are known to involve negative 
welfare impacts can be covered within the reg-

88	  M. Radford, personal correspondence. 

ulations. The targeted traits would need to be 
evidence-based and established in conjunction 
with stakeholders.  

The upshot is that there is real potential in the 
licensing regulations in England and Scotland 
to restrict breeding of many dogs with a sub-
stantial risk of passing harmful conformation to 
offspring. Whilst it appears to be very difficult to 
ban the breeding of entire breeds using current 
laws, there is more scope to restrict breeding 
of collections of individuals with high-risk char-
acteristics. Nevertheless, all nations of the UK 
would benefit from legislation targeted at this 
issue that makes application clear and covers all 
breeders. The form this should take is explored 
more in part 4 after a brief look at the approach 
in several other nations that are seeking to take 
robust action on this issue. 

Part 3: Approaches in other European coun-
tries 

3.1 Norway

The Norwegian Animal Welfare Act (NAWA) 
2009 places a positive obligation on breeders 
and breed organisations to produce animals 
which function well.89  Breeding will be prohib-
ited where it  passes on genes which negatively 
impact physical or mental functions, reduces the 
ability to engage in natural behaviour or raises 
ethical concerns.90 These provisions  are capa-
ble of applying at breed level and not just to in-
dividual animals.91 The Oslo District Court found 
that the prevalence of genes resulting in serious 
health conditions in the population of Cavaliers 
King Charles Spaniels and English Bulldogs 
meant that any further breeding of these breeds 
would be unlawful.92 Whilst the Court of Appeal 
agreed that any further  breeding of purebred 
Cavalier King Charles Spaniels was contrary to 
s.25 of NAWA 2009, this did not apply to English 
Bulldogs.93 The court placed significant weight 
on the existence of screening for BOAS in Bull-
dogs prior to mating.94 An appeal is due to be 

89	  s.25(1)

90	  s.25(2)(3) 

91	  Case:043798ASD-BORG/01

92	  Case:20-169475TVI-TOSL/04

93	  Case:043798ASD-BORG/01

94	  Ibid. 51
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heard in the Supreme Court in August 2023.

3.2 The Netherlands

In 2014, the Netherlands brought in legislation 
prohibiting the breeding of companion animals 
where that would be detrimental to the health or 
welfare of the parent or offspring.95 This includes 
breeding of dogs with conformational features 
that cause health and welfare issues. A regime 
to implement this obligation in relation to certain 
breeds of brachycephalic dogs came into force 
in 2020 following a commissioned report.96 The 
approach aims to prevent the long-term breed-
ing of any dog which falls below an ‘ideal type’ 
of morphology. This is based on a set of confor-
mational traits, such as cranio-facial ratio (CFR), 
identified to be the main indicators of Brachyce-
phalic Ocular Syndrome and BOAS; the two key 
pathologies addressed in the report. 

A traffic light system is used to move breeders 
towards the ideal standard by prohibiting breed-
ing of those animals with the most extreme set 
(red) of problematic conformational characteris-
tics. A moderate level (amber) is acceptable dur-
ing the transitional phase. It is anticipated that it 
will take 2-3 generations for breeders to move 
to a green set of outcomes. If this proves impos-
sible, then a mandatory breeding programme 
involving outcrossing is likely. Enforcement in-
spectors use a functional set of indicators, with 
additional tests outlined for further assessment. 

Unlike the Norwegian approach, this does not 
directly ban the future breeding of a specific 
breed. It provides a set of six criteria which the 
individual dog must meet. However, if all mem-
bers of a breed fail to meet the amber stand-
ard for one of the criteria, no breeding can take 
place. For example, no Pugs can meet the am-
ber CFR standard and to avoid a ban on future 
breeding of Pugs, a temporary relaxation of this 
standard for one parent has had to be intro-
duced.97 However, the Dutch government have 
just announced that they are considering the in-
troduction of keeping ban and a showing ban on 
companion animals with harmful physical char-
acteristics, which would also require a ban on 

95	  Article 3.4 of the Animal Keepers Decree 2014

96	  van Hagen (n.24)

97	  Bonnett (n.33) 143

their trade and import.98 

3.3 Finland

Finland is replacing the existing Animal Welfare 
Act which prohibits breeding that causes harm 
to parent or offspring,99 with new legislation that 
will address harmful conformation more rigor-
ously.100 The proposed law prevents the use in 
breeding of animals with exaggerated features 
unless it can be shown via testing that harm will 
not be transmitted to the offspring.101  Brach-
ycephaly is identified as the primary welfare 
concern and the proposed law uses a detailed 
range of factors to assess health, which will be-
come stricter after the 5 year transitional period. 
102 These include physical traits, such as CFR, 
eye function and nostril stenosis, in combination 
with respiratory testing and veterinary evalu-
ation. It differs from the approach in The Neth-
erlands because none of the criteria will inde-
pendently prohibit breeding but will be part of 
an overall assessment of sire and dam. Although 
this will be tightened following the transitional 
period. The criteria will also apply to all dogs, 
rather than those of specified breeds. However, 
where a breed cannot improve conformational 
health due to low genetic diversity, outcrossing 
will be required.103

Part 4: The benefits and drawbacks of different 
legal approaches

4.1 A ban on breeding from certain breeds

A breed ban involves a prohibition on any further 
breeding of certain specified breeds, unless out-
crossing with a dog of another breed possessing 

98	  https://www.rijksoverheid.nl/actueel/nieu-
ws/2023/01/20/naar-een-verbod-voor-dieren-die-li-
jden-onder-hun-uiterlijk 

99	  s.8(2) Animal Welfare Act 247/1996

100	 Government Proposal HE 154/2018 vp ‘The 
government’s proposal to parliament for a law on animal 
welfare and some related laws’, Section 25, 3rd Novem-
ber 2021: https://www.eduskunta.fi/FI/vaski/Hallitukse-
nEsitys/Sivut/HE_154+2018.aspx. 

101	  Animal Welfare Bill s.25(1) and Government Pro-
posal (n.103)

102	  Finnish Food Authority, ‘Improving the imple-
mentation of animal welfare legislation in animal breed-
ing’, 2020 Ch. 9.2

103	  Ibid. 60
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more species-average conformation. This ap-
proach could have benefits for dog welfare by 
substantially reducing the numbers of certain 
high-risk breeds born in the UK, whilst sending 
a very clear message about the harms involved 
in breeding and purchasing such dogs. The law 
reflects changes in social attitudes, but it is also 
capable of driving those changes.104 Ideally a 
breed ban would reduce the acceptability and 
fashion-status of such dogs, as well as making 
acquiring them more difficult. Fundamentally, it 
would reinforce that dogs are not commodities 
designed to meet our needs but sentient beings 
with their own intrinsic interests in health and 
wellbeing. 

Prohibiting future breeding of pure-bred dogs 
with a high disease burden would emphasise 
that health should be the priority in breeding. 
It may also have the advantage of speed. The 
introduction of a ban on future breeding of the 
English Bulldog, for example, may encourage 
breed organisations to adopt new breed stand-
ards and monitored outcrossing programmes 
more quickly. To some extent, a breed ban could 
make enforcement easier for inspectors as any 
advertisement for such a breed could be inves-
tigated.
 
However, a breed ban may not produce an over-
all rise in dog welfare. First, a breed ban in the 
UK would simply prevent domestic breeding of 
these dogs but not impact the importation of 
such dogs. It has potential to target the most re-
sponsible breeders affiliated with the organisa-
tions like the Kennel Club, leaving these breeds 
to be imported from abroad or bred in contraven-
tion of the law by less scrupulous breeders. To 
have the most impact, the breed ban should be 
enforced on all UK breeders, not just those that 
are licensed. For a breed ban to work for dogs 
– and be fair to breeders – additional measures 
would be needed to address these likely con-
sequences. Such a ban may also result in high-
er numbers of these dogs being abandoned as 
breeders and owners either cannot make use of 
them commercially or feel stigmatised.  

Secondly, a breed ban is the approach most 
likely to antagonise and alienate the breeding 
community. In a field where tensions run ex-

104	  As shown, for example, in post-legislative attitu-
dinal shifts around smoking and equalities.

tremely high, legal action which targets specif-
ic breeds is likely to receive intense opposition 
from breeders and breed organisations. This is 
particularly challenging as the evidence base 
for a breed ban remains contested. 105 Arguably 
we should not wait for watertight evidence giv-
en the high risk of negative welfare outcomes 
and the better approach is to take a precau-
tionary stance. As such, we should take action 
to mitigate the risks to dogs despite the lack of 
complete knowledge or consensus. Neverthe-
less, breeders can legitimately point to expert 
evidence that a breed ban is not necessary.

An outright ban is also less likely to gain public 
support than other options, especially where the 
target breeds are iconic. An attempt to ban the 
English Bulldog in Britain is likely to be framed as 
an attack on the country’s heritage and person-
al freedom, overshadowing the welfare basis for 
action and potentially making such dogs even 
more attractive to some.  This will make getting 
such a law in place and enforcing it extremely 
difficult and thus may make this the least prag-
matic approach. 

On the other hand, if a breed ban is shown to 
be necessary because in-breed improvement is 
virtually impossible, then this should be pursued 
despite opposition. Explanation of an outcross-
ing programme and its benefit for the health and 
sustainability of the breed might alleviate public 
concerns about the loss of much-loved breeds 
and even gain support from attempts to return 
a breed such as the English Bulldog to its per-
ceived former glory. In this way, taking a breed 
ban head-on – rather than indirectly banning the 
breeding by restricting breeding of dogs with 
certain traits – might have more success, rather 
than less.

However, monitoring and enforcing the law 
could be extremely difficult, with breeders de-
nying dogs are pure-bred examples of a banned 
breed. Although in a different context, the en-
forcement of the breed ban under the Danger-
ous Dogs Act highlighted difficulties in determin-
ing specific dog breeds.106  There may be similar 
difficulties if the UK was to enforce a breed ban 

105	  Evident, for example, in Case:043798ASD-
BORG/01

106	  C. Hood, Assessing the Dangerous Dogs Act: 
when does a regulatory law fail?’ (2000) Public Law 282 
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within the breeding industry. However, this prob-
lem would seem to be less likely in this context 
than under the Dangerous Dogs legislation as 
breeders would then be unable to advertise and 
sell the dogs as examples of a particular breed. 
It may also encourage breeders to engage in 
minor and unskilled outcrossing that, at best, 
does not reduce the problematic conformation-
al features of the breed and, at worst, introduces 
other genetic problems. Such a ban would re-
duce further the oversight and engagement of 
the Kennel Club in respect of those breeds, as 
crossbreeding would not produce the pedigree 
dogs which the Kennel Club registers. Although, 
this need not be the outcome. If the Kennel Club 
did support a breed ban and oversaw an out-
crossing programme, this could have a positive 
impact on the success of such a ban. 

Finally, the ban would also have to be policed. 
Sufficient resources will need to be directed to 
the responsible body to enable the action to be 
effective. Crucially, this would include sufficient 
enforcement personnel who were adequately 
trained for the task. This is not a problem par-
ticular to a breed ban. However, a breed ban 
may be more difficult and thus expensive to op-
erate because of the issues identified. 

4.2 Breed restrictions based on physical traits 

There appear to be advantages to restricting 
breeding based on certain physical criteria as-
sociated with disorders of brachycephalic dogs, 
rather than focusing solely on breed. This ap-
proach – seen in The Netherlands – may obtain 
similar welfare benefits for dogs associated with 
a breed ban, particularly a reduction in num-
bers of unhealthy dogs being born in the UK. 
Whilst the rules are limited to certain breeds in 
The Netherlands, this would not need to be the 
case. This approach may not send such an ex-
plicit message about the harm associated with 
breeding and owning certain breeds, but it does 
recognise dogs’ interest in being healthy. Impor-
tantly, it may have a greater chance of stake-
holder support than a breed ban. 
One advantage of this approach is that breed-
ers are more likely to accept the regulations and 
co-operate in drafting workable rules because 
they can continue breeding their breed. Howev-
er, this only works if the standards set do not de 
facto preclude some breeds, because they have 

no members whose conformation fits within the 
acceptable range. Buy-in by breeders is also 
more likely if physical traits chosen are gener-
ally agreed to correlate closely with high risk of 
disease. One objection to the rules in the Neth-
erlands is that CFR requirement is an absolute 
standard; if it is not met then no breeding can 
take place even if the other traits are within an 
acceptable range. Moreover, there is disagree-
ment about whether CFR is a reliable indicator 
of BOAS across all relevant breeds.107 There is 
also concern that there can be undue focus on 
traits associated with muzzle length and ignor-
ing the other problematic features of brachyce-
phalic conformation.108 In this respect, there may 
be advantages to the Finnish approach, where 
a variety of indicators are assessed together to 
establish whether breeding can take place.

Another benefit of restricting breeding where 
dogs fail to meet the criteria for identified physi-
cal traits is that it provides some time for breed-
ers to improve. Whereas a ban is once and for 
all. In this respect, the Dutch traffic light sys-
tem which moves breeders towards offspring 
with an improved set of physical criteria over 
five years appears to be a pragmatic approach. 
This may help reduce the number of dogs being 
destroyed or abandoned because they do not 
meet the legal requirements, as well as provide 
time for breed organisations and breeders to 
plan adapted breeding programmes.

Whilst monitoring and enforcement will not be 
simple, it is potentially easier than the current 
position in England and Scotland, where the 
breeding decision must be evaluated with very 
little guidance. The Netherlands shows that it is 
possible to enforce using a set of basic indica-
tors as provided to the inspectors, with further 
detailed guidance for breeders and vets availa-
ble where needed.  

4.3. Multi-factor approach

Given the drawbacks of both these approaches, 
there is much to be said for a framework that 
utilises aspects of each of these approaches 

107	 https://dogwellnet.com/content/internation-
al-actions/extremes-of-conformation-brachycephalics/
challenges-for-pedigree-dogs-regulatory-enforce-
ment-of-brachycephalic-dogs-in-the-netherlands-r686/

108	  Bonnett (n.33) 140
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in combination with others. This multi-pronged 
approach could require the use of screening 
procedures where these are available, as well as 
an assessment based on the physical character-
istics of the dog to exclude those with extreme 
features. Such a combined assessment could 
avoid the exclusion of a dog based on a single 
element of the assessment, at least in the short 
term. Moreover, initially at least, the physical 
trait assessment could be set at a point to avoid 
prohibiting all members of a breed, even if that 
standard is tightened up in time. These require-
ments could be complemented by others to ad-
dress wider inherited health disorders, such as 
using Estimated Breeding Values – which em-
ploy a formula to calculate the risk each dog 
poses of passing on certain genetic disorders - 
and addressing the popular sire problem by re-
stricting the number of litters each male can be 
responsible for over a certain period.109 

These measures might be further strengthened 
by ensuring that information about the breeder 
can be retained on the microchip to assist mon-
itoring and enforcement. Additional information 
on the bloodlines of both sire and dam, and any 
health tests undertaken might also be included. 
This framework may need to include the option 
of a ban on future breeding of certain breeds, 
unless outcrossing to improve conformation, 
where the disease burden remains high despite 
breeders pursuing the measures outlined.

Part 5: Conclusion - next steps for the UK?

5.1 Options that don’t need new legislation

Developing the existing Regulations in England 
and Scotland 

The first step in the UK should be making more 
robust use of the provisions of the licensing reg-
ulations in England and Scotland. Care needs to 
be taken not to make these rules too restrictive 
until all breeders – including those outside the 
licensing regime - are legally required to meet 
minimum standards of conformational health. 
At the same time, licensing regulations made 
to promote welfare should reflect current wel-
fare science and licensed breeders should meet 
obligations that accord with this evidence. At a 

109	  Welfare in Pet Trade, Responsible Dog Breeding 
Guidelines, 2020, 9

minimum, the mandatory standard of care ex-
pected under Sch. 6 6(5) in England should be 
brought up to match the standard in Scotland. 
This would require breeders to use screening 
or testing where appropriate and, as discussed 
above, for Category 3 breeds show the inspec-
tor that their selection process was ‘robust’ and 
able to minimise the risk of extreme conforma-
tions in any offspring. 

Further developments of the guidance should 
be sought in conjunction with vets, local au-
thorities, welfare and breed organisations. This 
should explain more clearly what a ‘robust’ 
process involves. It should also outline when a 
breeder should ‘reasonably expect’ a harmful 
outcome to result from breeding a dog with a 
brachycephalic conformation and what taking 
‘all reasonable steps’ to avoid this situation looks 
like. This could include a range of indicative 
physical characteristics that suggest a breeder 
should not be using a dog in breeding, with the 
prospect that these will be further tightened in 
future. This could be on a points system to avoid 
total reliance on CFR. There could be a pre-
sumption that breeding dogs that score poorly 
on key traits will fail to meet the standard of care 
unless they can show that they mitigated the 
risk through other selection procedures. 

A higher standard could be used to encourage 
further endeavours to improve health. This might 
include, for example, extending the standard of 
care expected of breeders of Kennel Club Cat-
egory 3 breeds to all brachycephalic breeds. It 
could even be framed as a presumption that 
breeding any brachycephalic dog is unlikely to 
meet this higher level – and thus be granted a 
licence- unless the breeder satisfies the inspec-
tor that they are using animals with the least ex-
aggerated conformational features. 

Further resources need to be devoted to sup-
porting local authorities to monitor and enforce 
the regulations, with particular attention paid to 
training sufficient inspectors to assess breed de-
cisions with confidence. In Wales and Northern 
Ireland enacting a similar provision for licensed 
dog breeders would be a step in the right di-
rection but ideally, these jurisdictions would 
move straight to creating a duty on all breeders 
to avoid breeding dogs with harmful conforma-
tions. 
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Create a statutory Code of Good Practice on 
Dog Breeding 

It is desirable that a statutory code of good prac-
tice covering all breeders be issued by DEFRA 
under s.14 of the Animal Welfare Act 2006.110 
Whether this option can be adopted without 
new legislation or not depends on the inter-
pretation of the 2006 Act. If ss. 4 and 9 place a 
duty on breeders to take reasonable care when 
making breeding decisions, then DEFRA could 
create a statutory code of practice (COP), which 
would help establish liability under those sec-
tions (s.14(4)). If ss.4 and 9 are found not to cover 
breeding decisions, then a statutory COP would 
have to be part of new legislation under s.12, as 
outlined below. 

Whilst not a breeding-related measure, high-
lighting the obligations on owners regarding 
health and welfare of dogs under the AWA 2006 
may also help reduce demand. A more explicit 
description in the existing COP on the welfare of 
dogs111 of the obligation to avoid ‘pain, suffering, 
injury and disease’ and ensure ‘normal behav-
iour’ as applied to brachycephalic dogs, might 
encourage prospective owners to reflect on 
their ability to lawfully meet the needs of a such 
a dog. 

A non-statutory COP was issued by the Dog 
Breeding Reform Group (DBRG) in 2020.112 Whilst 
it highlights issues of inherited diseases associ-
ated with certain breeds, the wording on confor-
mation issues appears relatively weak. It requires 
that breeders ‘be aware of the potential health 
and welfare implications of breeding dogs with 
extreme conformations.’113 Some guidance is 
given but this is limited. It would be helpful if this 
COP could be more ambitious. Wording such as 
breeders ‘should take all reasonable steps to 
avoid breeding dogs with extreme conforma-
tions due to the health and welfare implications’ 
would provide a stronger message. A robust 
COP may help raise the standard of breeding 
and – if used effectively – reduce the need for 

110	  Recommended by Bateson (n.28) 8.9

111	  DEFRA, Code of practice for the welfare of dogs, 
2018

112	 CFSG/DBRG, Code of Practice for Dog Breeding, 
2020

113	  Ibid. 8

further legal intervention. 

5.2 Options requiring new legislation

New rules aimed at all breeders under the AWA 
2006 

Additional secondary legislation to protect prog-
eny as anticipated under s. 12 of AWA 2006 is 
recommended as the most effective way of ad-
dressing the issue of inheritable disorders.114 The 
DBRG suggest that this should impose a duty ‘… 
on breeders when selecting [dogs] for breeding 
to have regard to the anatomical, physiological 
and behavioural characteristics which are likely 
to put at risk the health or welfare of the progeny 
or the female parent’  with failure to comply be-
ing an offence.115 Such a legal duty on all those 
breeding dogs within the jurisdiction would be 
a huge step forward. However, the obligation 
to ‘have regard’ is relatively weak language. It 
would be preferable if any legislative duty stat-
ed that breeders must ‘take all reasonable care’ 
to avoid breeding dogs with harmful physical 
characteristics. Or, at least, require breeders to 
have ‘all due regard’ to relevant factors. Ideally 
the legislation would apply to all those involved 
in breeding, not just breeders themselves, so as 
to cover decision-making by breed organisa-
tions116 as well as the growing number of fertility 
clinics used to produce these dogs.117

Drafting the legislative duty broadly is advisable 
so that it remains able to meet emerging scien-
tific evidence. The legislation could make refer-
ence to a code of good practice which would 
provide a more detailed explanation of the ob-
ligation placed on breeders to avoid breeding 
harmful, exaggerated conformations. This COP 
should replicate the requirements expected of 
licensed breeders in the associated guidance, 
which we have argued should be further devel-
oped. 

All of these approaches only target the breed-
ing of dogs in the jurisdiction enacting the leg-

114	  E.g. Bateson (n.28); APGAW (n.28); Advisory 
Council on Dog Breeding (n.86)

115	  DBRG (n.4) 3.2.3; Recommendation 8 of Bateson 
(n.28) 

116	  As in Norway, s.25(1)

117	  NatureWatch Foundation, Canine Fertility Clinics 
A new frontier in the fight against puppy farms, 2022
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islation. Further measures will undoubtedly be 
needed to avoid simply shifting the breeding 
further out of the UK. If secondary legislation is 
enacted which follows Environmental Food and 
Rural Affairs Committee’s recommendations of 
increasing the minimum age in which dogs can 
be commercially or non-commercially import-
ed into the UK from 15 weeks to 6 months, this 
would also aid in reducing this issue.118 Yet it may 
still be a problem if tightening up on conforma-
tional traits means that demand for a breed out-
strips supply in the UK. Ideally, countries would 
work together to raise breeding standards. But 
restrictions on importing and owning these dogs 
should be considered, as in the Netherlands. 
Continuing initiatives to reduce the appeal and 
status of these dogs through public information 
campaigns and by targeting irresponsible use of 
their images in advertising, for example, will also 
be crucial. 
  
Conclusion

Despite many initiatives aimed at raising aware-
ness of the health and welfare issues of breed-
ing dogs to extreme conformation and the intro-
duction of a licensing regime for dog breeders, 
there has been a lack of positive human behav-
iour change by consumers and breeders. The in-
troduction of more stringent legislation in other 
jurisdictions aiming to address extreme confor-
mation raises questions concerning the efficacy 
of the current UK legislative framework, whilst 
raising potential options for reform. Despite our 
focus on brachycephaly, much of the discussion 
is applicable to dogs with other exaggerated 
conformational features.

The next steps for the UK are not entirely clear.  
What is clear, however, is that adequate steps 
need to be taken by all stakeholders to ensure 
that health and welfare is placed at the heart of 
breeding decisions. This may well require new 
legislation coupled with detailed guidance and 
codes of practice, developed in co-operation 
with relevant stakeholders. It almost certainly 
involves more effective use and enforcement 
of existing rules, as well as their wider publici-
zation.  We are at a crucial point where if nothing 

118	  s.46(2) Kept Animals Bill; EFRA, Commercial and 
Non-Commercial Movement of Pets into Great Britain: 
Consultation Document, 2021

is done dogs will continue to suffer and we risk 
losing some of our best-loved breeds.


